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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO 35090

JP RAIL, INC
LEASE ANT) OPERATION EXEMPTION —
NAT INDUSTRIES, INC.

NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION PETITION
TO REVOKE EXEMPTION
OR IN IHE ALTERNATIVE TO S1AY
CERECTIVENESS OF EXEMPTION

Kevin P Aucrbacher, DAG
State of New Jersey

Oftfice of Attorney General

25 Markel Street, PO Box (U3
Trenton, NJ 08625-0093
(609)292-6945

Attorney for thc New Iersey Department
of Environmental Protcction

Pursuant to 49 CFR § 115045 and the October 25, 2007 deaision of the Surface
Transportauon Board (“Board™), the New Jersey Department of Environmental Protection

(“NJDEP"™), as the state agency charged with enforcing laws concermng air pollution, water

pollution, conservation, environmental protection, au:d waste and 1efuse disposal. N J S A 13 1D-9n,

respectfully petitions the Board to revoke the exemption scheduled to become effectivc on December




6, 2007, or 1n the alternative to stay the exempuon NJDEP 1s concemed that } P Rail. Inc ("1P
Rail™ 1s misusing the Notce of Fxemption io further the operation of a rail-side selid waste facility
located 1n Pleasantville, New lerscy (the “Pleasanty 1le Factlity™) The Pleasantville facility has been
the subject of litigation by the NJDEP, and 1s currently the subject of an appeal m the Appellate
Division of the Supenor Court of New Jersey
FACTUAL BACKGROUND

In the Nouice of Exemption filed by JP Rail. JP Rail identifies the Pleasantville Factlity as the
source of traffic fo be senved at 1he proposed facility m Pennsylvama  The lollowing is a brnief
desenplion of the history of and the involvement of JI* Rail and Magtc Disposal, Inc (“Magic
Disposal™) a waste hauler with a troubled environmental history (Exhibits B and (), with the
Pleasantville Facility

JP Ranl and Magic Disposal were defendants in an action hrought by NJDEP 1n the Superior
Court of New Jersey, Atlantic County, Docket No ATL.-C-41-06, seekmy to enjoin the construction
and opuration of the Pleasantville Facilily until it comphed with State solid waste and coastal sone
management law Defendants had already firled to convinee a federal district court that its prior
altempt to conslruct 2 sobd waste facility in Mullica Townslip 1n the Pelands would be
“transportation by rail carner” under the Interstaic Commuerce Commussion Termination Act, 49

USC § 10101 a1 seg ("ICCTA™) See IP Ral Inc v New Jersey Pinglands Comm'n. 404 F_

Supp 2d 636 (DN J 2008) David DeClement, a New Jersey attorney who 1s now an ofticer at JP
Rail. represented Magic Disposal, the purported shipper at the Mullica site as well as the
Pleasantville Facibly, 1 that itigation

Shortly after Defendants’ attempt was enjoned by the fecleral district court, Defendants chose
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Pleasantville as their new lacation, and again claimed — as they hd m the federal action - that the
Pleasantville Facility was not subject to any State u1 local regulation because such regulation was
preempled under ICC1A  The operations at the Pleasantville Facility were the same as at any other
waste transfer facility and rsed the same environmental, health and safety concerns, including dust
enussions and contanunated storm water run-off and wastew ater leaching mto the ground water and
reaching surface waters. as any solid waste faciity "F'ruckloads of construction and demolition waste
(“C&D") were first dumnped onto a concrete platform, or “upping floor,” located 1n an unenclosed
building Heavy cquipment was then used to proccss the matenal, meluding removing items of
value, such as wood, metal and cardboard, from the C&D pile These matenals were retauned for
resale by Magic Disposal  ‘The 1emaming C&D was loaded onto railroad cars for stupment to
landiills in Ohio (Sece Exh A, page 34)

NJDEP filed its complaint concemning the Pleasaniville Facility against JP Rail and Magic
Disposal on May 8, 2006 After a heanng, on June 22, 2006, the Court prelimnary enjoined
Defendants from processing solid waste at the Pleasantville Facihty JP Raul filed an application for
leave to file an interlocutory appeal, which was denied on August 4, 2006 Following discoscry, a
t11al was held mn July, 2007 On August 14, 2007, the Court 1ssucd an opinion and judgment i
which (he Court ruled that state regulation ot the Pleasantville Facihty was not preempled by
ICCTA (SeeExh A) The Court did, however, permit the Pleasamwiile Facihty 1o reopen subject
to regulation under the State’s 2D Regulations, N J A C 7 26-2D 1 ' NJDEP appcalcd, among other
things, the Court’s finding that the Pleasantville Facility 1s transportation by rail camer under

ICCTA A recently 1ssued briefing schedule calls for briefing 1in the first months of 2008

i The Pieasantvilie T ac hiy curremtly appears wo be inviolation of the 2D Regu’auens Torexanpl M JA T 7 Y-
2D 1i{d) 1) reguires that the proczssing of matena’s take place m 2 bur 'ding winen -meuts (ke Uniform Corstractuon
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ARGUMENT

THE NOTICE OF EXEMPTION PROCEDURE 1S NO[ APPROPRIATE HERE

JP Rail secks to acquire quick, unexamined appros al of the Board without undergoiny full
regulatory scrutiny, wncluding any review of the effects of the proposal on the environment and local
commumty [In facl, mils Not:ce of Exemption. JP Rail states that 1f 1s not subject to environmental
review NJDEP asscrts thal the granting of IP Ral’s application would have significant effects, not
only on the subject site, but also to the Pleasantville area because of the interrelatonship between
this proposed facilily and the Pleasantville Facility

Of first and pnmary mterest 1s TP Rail's failure to idennfy Magic Disposal 1n the Notice of
Exemption, even though Magic Disposal 1s the sole “shipper™ from the Pleasantville Faciluy,
firanced and bult the Pleasantville Facility, and uses 1ts employees and equipment to process and
load the C&D waste at the Plcasantville Facihty (Exhibit A, page 35) Instead, the customers to be
served are dentified as “those onginating traffic™ from the Pleasantville Facility, *“including Salem
Logistics, [.LC, a subhsidiary company™ of JP Rail The only subsidiary company of which NIDEP 1s
aware, however, 1s SRNI1 I ognstics, LLC (“SRNJ Logisties™), which Ceruficate of Formation was
filed on January 26, 2006 SRNJ Logstics employs one full-time administrator and a part-timie
secretary. neither of whom onginates traffic other than C&I) hrought to the Pleasantville Facility by
Magic Disposal Magic Disposal embarked on this path atter its independent ability to operate 1ts
own solid wasle transfer facility in Egg Harbor Township, New Jersey, a truck (o truck transfer
operation, was terminated for its continuous refusal lo comply with environmental laws Sce Exh.,

p 29, Order filed Junc 7. 2005. County of Atlantic v_Magic Disposal, Inc , Docket No ATL-C84-

Code The Pleasarnville Fac-lity does not {See Exh D)
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OME, Saperior Court of New Jersey, Chancery Division, Atlanuc County Additoually Magic
Disposal’s permit to operate the trucks used to pick up C&D at construchion sites 1s subject to a
current rev ocation proceeding  (See Fxh )

A pcison must obhtain proper anthonizatien from the Board 1n order to operate a rail hine
Approval 1s only proper aficr the Buurd weighs the pubhic micrest 49 US C § 10901, Jeffeison

Terminal Railroad Co-Acq And Oper Exemption-Crown Faterpnses, Inc . STB FD NO 33950,

Shp Op at 4 (served March 19, 2001) (“Tefferson Terrunal™) Under 49 CFR § 1150 31,
execmption from thes full review may be appropriate thiough a Notice of Exempiion proceeding
allowing “after the fact™ Board review (1f objections are recened)  See Riverview Trenton Railroad
Company-Acg_And Oper Exemption-Crown Emerpnses, Ine . STB FD No 33980, Shp Op a1 7
(served February 13, 2002) (“Riverview 1renlon™ This exemption procedure 1s generally intended
fun transactions that are ““so routine™ and wn order to facthiate the continiuty of rail service Jefferson
Termpal, Shp Op at4 The class exemption procedures arc thus “designed to meet the need for
expeditious handling of a large number of requests that are rarely opposed”  Riverview [renton,
Shp Op at6 Howcver, full review by the Board, rather than a Notice of Exemption proceeding, 1s
appropniate with matters that “attract substantial controversy and opposition, including opposstion
from public agencies™ and w here the transaction 1s to convert private camer vperations into commaon
carrier service Riverview Trenton. Shp Op at 6-10, Jefferson Termunal Shp Op at4-5 Bothof
those considerations are present here

The Notiee of Exemiption procedure 1s (urther inappropriate given the sigmificant gucstions

raised by the application as wel: as the Verified Statement of David M DeClement (“DeClement

Statement™) Inits Decision of Qctober 25, 2007, the Board directed JP.Raul to provide information




* deseribing in more detail its anticipated operations, and supporting 1ts claim that environmental
review 15 not warranted here ™ The DeClement Statement, which was the only informiation provided
In response o the Board's directive, fails to provide such information  Indeed, the DeClement
Statement raises several questions that highlight the need for further environmental review by the
Board in this nratter

For example, Paragraph 9 of the DeClement Statement says that JP Rail's operation will
mncrease the average number of catloads received at the Carroll Township property by 500 oo an
annual basis It does not provide the current number of carloads recerved lo determune whether the
increase 1s sulficient Lo tngger the requiremem for environtnental documentation pursuant to 49
CFR §1105 6{a) (1) (1efercncing §1105 ?(e)d and 5) Simularly, Paragraph 12 states that there
will be an increase of the nurber of vutbound truckloads deparung the Carroll Fownship property to
the landfill by six (6) trucks per day Again, no information 1s provided as to cunent traffic to
determine whether § 1105 7(5)(1) 15 imphicated

The DeClement Statement also 1s muslcading m that ic states that it plans to servc
“customers” ongmating traffic at the Pleasantwille | acility NJDFP 1s awarc of only one “customer™
at the Pleasantvi’le Facility, and that 1s Mage Disposal, which NJDEP mamtans 1s more than simply
a “customer ” Magic Dispusal’s operation of the Pleasantville Facility, including processing the
C&D that its own trucks bring to that facility, makes 1t unlikely that any other “customers™ will
utilize that facihity As further support, it should be noted that the DeClement Statetnent Cals to
identify any local customers, nor docs it describe what services it will provide to them

in sum, 1n spite of the Board's spectiic directive 1o do so, JP Rail does not make any atterupt

1o comply with the Board’s order 1equirmg it to “explun[] why its operations would not exceed the




environmental thresho'ds or otherwise warrant the preparation of environmental documentation”™

Insteaxl, 11 seems clear that the Nonce of Fxemption procedure and pieemption under
ICCTA, 49 US C § 10501(b), 1s being abused in order to facilitate the JP Ratl andror Magic
Disposal scheme to facilitate the handling and processing of solid waste at least in New Jersey, 1fnot
also in Pennsyvlvama, in defiance of essential state health and safety regulation  In view of the history
of JP Rail and Magic Disposal. JP Ra.l should be required to skow that it does n fuct intend only to
operate as a legitimate rail carner and that 1t will be serving the general public, not just its affiliate,
Magic Disposal The exemphion process 1s not 4n appropriate method for going forward on this
important matter  As a resalt, the exemption that was scheduled to become etfective on December 6,
2007, should be revoked, or in the alternatny €, the exemprion should be stayed so thal the Board cun
fully explore the propnety of the Notice of Exeniption procedure here

CONCLUSION

Based on the foregoing, NJDEP belioves that JP Rail’s Notice of Exempuion contmns false
and-or misleading information and raises 1ssues that cannot be determined through the cxemption
process, such that the exemption should be revoked or altomatively, stayed  In the event JP Rul

wishes to proceed, 1ts apphcation should be subject to full scrutiny by the Board

Respectfully submitted,
ANNE MILGRAM

M'wmr,»ﬁ, {AL PF NEW JTRSEY
BY._\..Q_ add ——

DATFI) November 29, 2007 Kevin P mrbac‘her
Deputy Attomey General
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CERTIEICATE OF SERVICE

1 certily that 1 have thes day. November 29, 2007, served coptes of the Pelttion to
Revoke Fxemption or i the Alternative to Stay Eifectivencess of Exemption mn this
proceeding (FD No 35090) by the New Jersey Department of Fnvironmental Protection
upon john D Heflner, Esq , attorney for applicant, J P Rarl, Inc, via electrome manl at
| heffnerign erizon net, Stephen M Richmond, attorney for Pennsylvania Waste
Industries Association via electronic mail at snchmond(@bdlaw com, and Tarnes A
Meade, attorney {or the Pennsylvania Department of Environmental Protection, via

clectroiue mail at *meade(@state pa us

"}41.,.‘5. g', L0, 7”1.,‘1% /‘_y,

Mickele D McGahey
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NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTFCTION PELITTON
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SUPERIOR COURT OF NEW JERSEY
COUNTILS OF
ATLANTIC ANDCAPE MAY

WILLIAM C. rODD, 1 1201 Bachurach Boulevard
Atlantic City. NJ 08401-4527

Presuding Judge
Chaneery . General Equity Division . 6019'345-6760
August 14, 2007

Jon C Martin, DAG
Attorney General’s Office
Box 93

Trenton, NJ 86235

John K Fionlla, Lsq

Capchart & Scatchard REC El‘j ED

2000 Midlantic Drive #300 ]

Mt. Laurel, NJ 08054 AUG %0 Zu07
EMVIRONMENT

Frank G Olivo, Fsq ENFORCEMENT SECI}II'ON

460 S Whitehorse Pike

Box 288

Hammonton, NJ 08037

Re: Docket No. ATL-C-41-06
NJ DEP v, JP Rail

Dear Counsel.

[ am enclosing with this letter copres of my optnion and the judgment which has
now been cntered I trust those materials are self explanatory

Thas should conclude the htigation that has been pending before me T will
appreciate being advised immediately if any of you fecl there are any additional 1ssues |
need to address  If that 1s the case, | will be glad to conmder scheduling an additional
conference  As an aside, T would appreciate receiving a copy of the anticipated decision
trom the Third Cinemt whenever that 1s available to you

Truly,

anf C TOWI

-@. “The Judiciary of New lersey s an Equal Opportunity:Affirmative Actwon Emplayer” &
www fijLourtsonline com




STATE OF NEW JERSEY,

SUPERIOR COURT OF NEW JERSEY

DEPAT. OF ENYVIL. PROT., : ATLANTIC COUNTY

V.

J.P. RAIL, INC., D/B/A S.R.R.
CO. OF NEW JERSEY, SRNJ
LOGISTICS, AND MAGIC

DISPOSAL,

Plaintiff, : CHANCERY DIVISION

DOCKET NO. ATL-C-41-06

Defendants. : JUDGMENT

Thus matter coming before the court for tnal July 23, 24 and 25, 2007, DAG Jon
C. Martin, Hsq appcaring for plantiff, John K Fionlla, Esq, appcanny for defendunts
J P Rail, Inc , and SRNT Logistics, and Frank G Olivo Esq appeanmng for defendant
Magic, and the court having considered the proofs presented and the arguments of
counsel and the court having 1ssued 2 written opinton addressing the 1ssues presented,

1t 1s this 14™ day of Angust 2007 ordered and adjudged as follows

The provisions of the court’s prior orders of June 22, 2006 and
November 3, 2006 prohibiting the defendants from processing solid
wiste at the Facility located at 16 N Franklin Boulevard,
Pleasantvillc, N J. are herchy vacated

Defendant J P Rail Tnc 1s permutted to reopen the Facility noted above
without prior approval from plaintiff

To the extent defendant J P Raul Iuc elects to mvolve defendant
Magic 1n the transloading of matenals at the Facility noted abov e, that
1s to be done pursuant to a wnitten agreement clearly definmg Magic’s
role and the financial arrangements between Magic, 1 P Rail and
SRNIJ Logistics with respect o the operations at the Facility. Plantiff
15 to be provided with a copy of uny such agreement as soon as the
agreement 15 executed, Modifications of any such agreement are also
to be provided on an ongong basts.

The operation of the Facihily shall be subject to regulation by plamfiff
pursuant to the 21> Regulations, pursuant to NJ S A 13 IE-Y

No cosls are awarded 1o any party

- K fam C. 'I;odd. gm’




NOT FOR PUBLICATION WITHOUT THE APPROVAL OF THE COMMITTEE QN QPINIONS

: SUPERIOR COURT OF NEW JERSEY
STATE OF NEW JERSLY, DEPT. OF : CHANCERY DIVISION
ENVYTL. PROT., :

- CIVIT, ACTION
PLAINTIFF, :
V. : DOCKE1 NO. ATL-C-41-06
J.P. RAIL, INC.. D/B/A :
S.RR.CO.OF NEW JERSEY,SRNJ :  OPINION

LOGISTICS AND MAGIC DISPOSAL
INC.

DEFENDANTS

Decided August 14, 2007
Appearances
fon C Martin, D A G, for plunufl, the State of New Jersey, Depl of
Fovirnnmental Protection
Tohn K Fionlla, Esq . for defendants, J P Rail, Inc . d’b‘a Soutkem Ralicad Co
of New Tersey, and SRNJ Logistics (Capehardt & Scatchard, attorneys)
Frank G Qlno, Esq, Attorney for Magic Dhsposal, Inc
Willhiam C. Todd. I’ J Ch
The processing of selid waste 15 an activity typically regulated by the states
Raiiroads are generally regulated by the federal government, which has precimpted state
regulation of rail carmiers Ranlrvads have now become involyed 1n tiansporting solid
waste In some circumstances, that will requitc the processing of the ratenais in
question belore those matertals are pleced on o railear for transportation That processing
nay oceur at a Sacdity owned controlled ur operated by a raltoad It may also 1innlve

meivicua.s or entities other ezun a mulroad  The priciary 1ssue stesented i thes case 15

whether and How the [ederal statute providing wor preempuion bars or imits state




rcgulation of the processing waste in such crcumstances That issue has heen considered
1n a variety of forums This opimion 1s intended Lo outhne thss court’s conclustons as to
the proposed regulation of one such facihity located 1n Pleasaniville, N J In resolving the
matter. it is necessary to address just how that ficility was operated and the catent of
federal preemption Those matters were addressed tn a numbcer of prelirnnary
proceedings, and at a tnal conducted i July 2007  For thie -easons notcd below, this
cotirt has concluded that the ratlroad docs have the nght to resume transloading
operations at the facthty m question, subject to the plamtiff°s nght to regulate that facility

pursuant to certain regutations which are a part of the New Jersey Admimistrative Code

Gene: al Background and Procedural Historv

The complaint 1n this matter was filed by the New Jersey Department of
Environmental Protection (heremafter, “NJDEP™) in May 2006 NJDEP asserted claims
apainst three scparate entities that were involved in some capacrty in the construction and
operation of the facility at 1ssue (hcicinafier, “the Facility™) NIDEP's complaint sought
the issuance of a permaient nyunction prohibiting the construction and operation of the
facility, based on 4 number of different state regulatory programs At 1ssuc was the
proposed and actual use of the property as a transloading facility. involving the
processing of solid waste as it was berag transferred from trucks to rmiroad cars
Defendant J P Rail, Inc  (herenafter “J P Rail™) 18 the owner of the properiy 11 question
which kas Seen serviced by rail lines for a substantai penod ot tme I 1s also the rail
correr which would ultimately :ecerve ard then transport the matenals m question from
the Fauiiny Defendant Mage D.sposdl (heremafter “Magic™} 1s an entty that has been

irvolved 1n the processing o solid waste in the Atlartic County area for years, which had




previoasly been snvolved 1 the development and operation of selid waste transfer
stations which were subj'ect i0 the regaiation of NJDEP Maxie dud m fact bring solid
waste to the Facility once 1t was vperational As will be noted below. :t was also imalved
m the construction on this property and 1n the transloading that occurred theie
Detendant SRNJ Logistics (hereinafter “Logistics™) 1s an entity with only one or twoe
cmployees which handles adnumistrat.y ¢ mattors refated to the ral operation for the
railroad It was wivolved in those activities before the parties became invaly od m the
Facility, and was mvolved 1n admmstrative matters related to the operation of the
Facihty David DeClement 15 an individual who has been involved in the affairs ol all the
defendants He 1s not a party. but does have an ownership unterest tn both J P Rail andd
Logistics Mr DeClement is an attorney  In the past he has renresented Magic and’or Mr
Waszen, a prncipal . Magec, in a vanety of matters Tlc also holds the posttion of
Dirzctor of Freight Operations for J P Rail

NJDEP contends that the facility in question is subyjeet to regulahion pursuant to
the Solid Waste Management Act (hereinafler "SWMA, NJS A 13 1E-1 10 -202, the

Coastal Zone Munagement Act, 33 U S C §§ 1451- 1400, and the Coastal Area Facility

Review Act theremafter "CAFRA' ). NIS A 13 19-1 to-33 Also at issue are
rcgulations enacted pursuant io the Sohd W aste Management Act, commonly refenied to
a9 the 2D Regulations See NTAC 7 26-2D 1 Inwssence. NJIDEP has asked the court
1ix prolmbit the opetation of the Faci'ity based on the defendants’ falure 1o cemnly with
those regulitory achenes, nchud ng the permittimg requicemznts of SWMA, speer lically
applicable to so:d waste trensfer stitions  Defendarts, on tae other hand. con-end tha

thase state reguiatory schenes i ve been presripted by the federal governurant thraagh
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the Interstate Commerce Commission Nerrmmittion At (heremnafter “ICCTA™), 49U S
§§ 10101-11908. which places exclusive junsdiction over rail transportation with the
Surface Transportation Board (herewearter “STB™)  Alternatively, defendants contend
they have complied with whatever state regulation 1s permitted  Defendants’
counterclaim requests a determunation that J P Rail has comphed with the 2D regulations
enacted pursuant to SWMA

The complaint in this matter was filed May 8, 2006 The complaint contamed
three counts The first count asserted a nght to rehief under CAFRA, rcquesting the
1ssuance of an injunction agamst the construction and operation of the facihity i question
hased on the fmlure to obtain an appropnate permit under that statute, and farlure to
comply with SWMA and the 2D regulations The second count asscrted a nght to the
same ype of ijunctive rehef under SWMA, relernng to the statutory obligation to
register and obtan approval from NIDEP before operating a soltd waste facility lhe
third count allegied violations of the 2D regulations, and sought the ssuance of an
imjunction against continued construction and operation on that basis J P Ral amd
Logistics filed a joint answer and counterclaim February 1, 2007 That counterclaim
asscited that defendant J P Rau] had complicd with the 2D regulations, and that the
actions that had been taken by NJDEP constituted sclective enforcement of the
regulations ard SWMA, enutling defendants to myunctive rehief  Magie did eventually
submit 4 separate answer but did not assert any affirmative clams.

NJDEP's application for a preliminery inunction was cons dered June 1o, 2006
In a1 oral dec:sion issued that day. thus court concluded thit [CCTA s preemption

provisions did not precmpt sizte regulauon of the processing of soha waste, ard didissue




an order enjoiniag the defendants from the processing of solid waste at the Facility The
arder in guestion, 1ssucd June 22, 2004 prohibited all defendants fiom the processing of
solid waste at the Pleasantville facihty, refernng specifically o disposal, sorting,
processing, grnding, crushing. agpregating, sepregat:ng or hahing sohd waste phior to
loading into rm! cars or containers for rail shupment  J P Rail and SRNJ did file a
motion for leave to appeal from the court’s June 16, 2006 order That motion was demed
hy the Appellaic Division August 4 2006 In November 2006, 1n response to a motion
for enforcement of litigant™s rights, this court modified the prior restraint o prohibit
defendants from bringing any sohd waste to the facility except in scaled contamners which
would be placed direcily on the railway without processing  Some Jdiscovery was
conducted Motions for summary judgment were then considered 1n Apnl 2007 Asa
result of those motions defendant’s claims ol selective enforcement were Iouted  Tn all
vther respects. the mouons (or summary judgment were demed  The matter preceeded Lo
tnal in July 2007 The prelmmary tnjunction tssued 1 June 2G06, as modified in
Novenber, has remaned 1n effect to date

Federal preeinption, as (v may apply (o the processing of solid waste, has been the
subject of a number of proccedings both 1n the courts and before the STB Prior decisions
dealing with that issue will be reviewed below The court will then addiess the tactual
disputes presented 1n tins matter, 1ts own legal analysis and its conclusion: That analysis
w.ll focus on the state’s ahility to teeulate the pracessing of solid wasic under SWMA

Addional cotmnents will be made with respeet to the potential tor egulation under

CAFRA




Federal Preemption ~ Potential IFact Issues

The most fundamental question presented in Uus matter 15 whether the pieemption
provisicns of ICCTA bar state 1egmation of the processing of solid waste when the
process mvolves the delivery or sohd waste to a rarl carner Preemptien is generally an
1ssue of congressional intent, and often involves 1ssues of statutory interpretation  The
case law suggests a number of generai prmciples that apply to any analysis of whether
there has been preemiption, 1n any given arca

Qur courts have recogmzed three types of preecmption—(1) express preemption,
ansing out of a specific statutory command that state law be displaced, {2} ficld
preemption, which anscs when federal law so thoroughly occupies a legislative field,
supportng the infercnce Congress lefl no room for the States to supplement its actien,
and {3} conflict precmption which arises when 4 state law makes 1t impessthic to comply
with hoth statc and federal law, or when the state law stands as an obstacle to the
accomplishment of Congress’ objecuves See St Thomas-St_John Hotel and Tounsm
Assoc_v Virgin Islands, 218 F 3d 232, 237-8 (3d Cu 2000) i has also been recognized
that any preemption analysis should be “tempered by the conviction that the proper
approach 1s to reconcife the operation of both statutory schemes with one another rather
than holding one completely ousted * Memll Lynch v Ware, 414 US 117, 127, 3%

L Ed 2d 348, 359,94 5 Ct 383, 389-90(1973) In a case deahing with the regulaion of

rarlroads and the faderal statute at 1ssue here, the New Jerscy Supreme Court noted a

stmilar concern in the followmg passage

Corsstent with the nature of federalism “Jwic begin by not-ng that ore-
craption 15 not 1o be hghtly presuned and that the hslone pol ce powers
of the Stafes are not o be superseded by federal law unless that w s the
clew and imamifest purpose of Comaess *




Rudeefield Park v NY, Susquehanna & W_Ry, 163 N J 440, 453 (2000)

(quoing Franklm Tower Qrey NM. 157N J 602,615,725 A 2d 1104 (1999))
ICCTA was enacted in 1996 ‘Lhat statute created the Surface Transportation
Board [t learly comtemplated that some state regulation would be preempied  ICCTA
deals with the 1ssue of preemption as follows
The junsdiction of the [STB! over -

(1) rransportation by rail carriers, and the remedies provided 1n tius parl
[49 US C § 10101 et seq | with respect to rates, classifications, rules
(ncluding car service, interchange, and other operatng rules),
practices, routes, services, and fucilities of such carriers, and

(2) the construction, acqusition, operation, abandommnent,  or
thscontinuance of spur. industnal, team, switching, or side tracks, or
facilittes, even 1f the tracks are located, or miended to be located,
entirely in onc State.

1s ex lustve Except as otherwise provided in tlus part, the 2cmtlics
provided under this part with respect to regulanion of rail transportation
are exclusne and prempt the remedies provided under Federa! or State
law

49U S C § 10501(b) (ernphasis supplied)
IC'C TA also defines “nansportation”™ m broad terms, as follows

(A) a locomotine, car, vehicle, vessel, warehouse, wharf, prer, dock, yard,
property, facility, instrumentality, or equipment of any kind related to
the moveinent of passengers or property, or both, by rail, regardless of
ownership or an dgreement concerming usc. and

{B) services related to that movement, including receipt, dehvery,
elevauon. transfer 1n fransit, refrigeration, 1cing, ventilation, stolage,
handling, and interchange of passengers a'xi property

PHUSC §101029)

Lhere ks bezn a substantial amount of lingation deahing with the 1ssve of

precmpuon vader ICCTA  The issuc can wnise i avarety of contexts, imvoiving




dfferent types of propertics, different activities and different state regulatory schemes
Rudgefield Park, for example, imvolved an attempt to regulate a maintenance facility
constructed within the mumcipality m guestion, wherc 1ssucs were raised as to the
potential preemption of basic health, safety, zomicg and land usc laws
Many of the reported cases deal with the process of transtoading, or moving

matenals to or from railcars The cases dealing with transtoading can also involve a
vanety ot different circumstances It may be of some moment whether the activaty that
mught be subject to state regulation tnvolves the placement of matertals on a railcar, or
thc movement of materials fiom a ratlcar to some other location. The matenals at 1ssue
may be different  The type of proposed regulation may also vary Green Mountain R R
Corp v V1,404 F 3d 638 (2d Cir 2005), for example. dealt with the application of
\ ermont’s ent ironmental land use statute to a proposed transloading facihity winch
would unload bulk salt, bulk cement, and non bulk goods such as steel pipe  In that
case, the Sccond Cureuit did find that the proposed environmental regulation, through
permitting, was preempted

A number of courts have suggested spectfic factual inquimes e necessary to
address preemption claims involving the transloading process, particularly when the
matter nvolves the processing of salid waste  That inquiry generally focuses on *he
specific language ot 49 U S C § 10501(b) and the question of whether the activity at
1ssuc mvolves “tiansportation by ral” or “transpo-tation to rail ™ That inquiry. ut ter,

may requite an analys:s of just what entities are nvo.ved in the activity de 1ssue, amd how

they are nvolved  Lhat anatvsis has been acopted by a number of courts




That type of analysis was adopted by the Third Ciewii in Hy Tech Trans, LLC v

N, 3R2F 3d 295 (3d Cir 2004), a case that imvoly ed the transloading of sohd waste
'nat case involved a sold waste disposal facility in Newark, NJ The Canadian Pacific
Raitlroad (CPR) owned trackage nghts into the Oak Island Rad Yard (OIRY) The
railrowd and Hi Tech entered into a License Agreement under wihnch Hi I'ech agreed to
develop and operate a consiruction and demolition debns bulk waste loading facility at
OIRY The License Agreecment indicated that Hi T'ech could only usc the premises in
question to transfer waste products from trucks to raicars operated by CPR  Hi Tech
filed suit against thc NJDEP, the plamtff in this action, secking a determination that its
attenipt to regulate the factl:ty 1n question under the SWMA was preempled and thersfore
suhject to the exclustve junsdiction of the Surface I -ansportation Boaid under ICCTA
Afier an extensive factual and legal analysis. the Third Circuit affirmed the Distnet
Court’s action, concluding that the proposed regulation under SWMA was not preempted
by ICCTA As part of its unalysis, the Third Circuit adopted the distinction between

“transportation by rail” and “transportation to rml ™ The following passage appears In its

opinion

Even 1if we assume arguendo that Hi Tech’s facihty falls wilhin the
statutory defimition of “transportation™ andror “rattroad,” the facility sull
satisfies only a part of the equation ‘1ke SI'B has cxclusive junsdiction
over ‘trapsportation by rail camer ™ 49 US C § 10501(a), {I)) (cinphasis
added) However, the most cursory analysis of Hi Tech’s operations
reveals that s facility does not mvulve transpertation by rail carner ™
The maost wevelves 13 transportation ™o rail camer ™ Tiucks brung C&D
debris from construction sites to Hi Tech's facility where the debnis 15
dumped wlo Hi Tech’s hoppers Hi Tech then “iransloads ™ the C&D
debns fiom 1ts hoppers into ral cars owned and operated by CPR, the
ra‘lroad [1s CPR that then ttanspoerts the C&D debns “by rail” to oul of
state disposal tacilities As we noted abosve, T Tech operates ats tzcility
under ¢ Licease Agreemint wth CPR Pursaant to the terms of that




license agreement, Hi Tech 1s permitted to use a portivn of CPR’s OIRY
for transloadimg Hi lech 1s responsible for constructing and maintaung
the faciity and CPR disclaims any habihty for Hi Tech’s operations
License Agrecment, PP 4(d), 7 Thus. the License Agreement essentially
ehiminates CPR’s involvement i, and responsibilily for, the operation of
Hi Tech’s lacihity Hi Tech does not claim that there is any agency or
employment relationship between it and CPR or that CPR sets or charges a
fee to those who brning C&D debris 1o LT Tech’s transloading facility

Accordingly, 11 1s clear that i Tech s.mply uses CPR's property to load
C&D debns nto‘onto CPR's rallcars The mere fact that the CPR
ultimately uses rail cars to transport the C&D debnis Hi Tech loals docs
not morph Hi Tech's actrvities mto “ransportation by rail carricr ™ Indeed,
1f H1 Tech’s reasonung 1s accepted, any nonrail carrier’s operations would
come under the exclusive junsdiction of the STB 1if, al some point 1n a
chain of distnbution, 1t handles products that are eventually shipped by rail
by a ralcarner The distnct court could not accept the argument that
Congress intended the exclusive junsdiction of the STB to sweep that
broadly, and necither can we

Hi Tech, 382 | 3d at 308-209 (lootnote omitted)

Approximately one vear later, Judge Simandle apphed a simular analysis in hus

optmon n I P_Rail, Ine v NJ Pinelands Comm’n, 404 F Supp 2d 636 (D N.J 2005)
That case arosc out of an effort by TP Rail and Mag:c, two of the defendants 1n this
matter, to locate a waste transfer station at a property in Mutlica Townshap, N J ' Steven
Waszcen, Sr, a pnneipal in Magic, had acquired the property in Mullica Township Whle
the property was not served by a rml hine, it was apparently contemplated that a raif spur
could be constructed, which would connect the property to a rail ine  That process
would have required approvdls from New Jersey Transit In any evenl, the property was
then transferred to Mr Waszen's son, who then entered info a ground lease with J P. Ruil
Mr Wascen I _as [ andlond, agreed to construct facilities i the property, apparen:ly for

the processmyg of solid waste Eventuilly, ] P Rail notfied Mullica Township olits

''Uitunn ely ¢ efendants abamdoned thar etfort That .z turn Ted ro the corstruction of the Baciiiny at tssue m
1! - mannei




intention to construct 4 waste dispesal facility at the site, proposing that it would use that
facility to transload contamers of solid waste to rail cars bound for desunations in
mterstale cammetce  Duning the same pariod of time, Elwood ‘I ransload, Inc and
Elwouod Brokerage, Inc were incorporated, for the puipose of operating the proposed
facility The Waszen's apparently controlled cach of those cotities  Bots Fiwoud
Transload, Inc and Flwood Brokerage, Inc entered mmto agreements with J P Raid
decaling with the proposed operation of the tacility in question Somenme later, contro] of
the Elwood entitics was transferred to Mr DeClement, who had previously represented
either Magic or the Waszen’s

[ he Mullica Township property was located in the Pinelands National Preserve,
and was generally subject to regulation by the Pinelands Commission See NJ S A
13 18A-1to -38 J P Rail filed suit in federal district court against the Pinelands
Commtsion reguesting an injunchion pursuant to [CCTA which would bar the Pinelands
Commission from prer cating or interfeng with the construction propesed at that
property The Pinclands Commussion filed a third party camplant apainst Magic, Lhe
Waszens and the Elwood entilies, asserling a nght to regulate the facility m question
Tudge Stmandle addressed the matter on cross-applications for preliminary imjunclive
rehef I P Rail's request for a prelimmnary uyunction was demed  1he Pinelands
Commis~ion’s request for a prelimmary injunction was granted In resolving those
applications Judge Simandle relied on the prior analysis in Hy Jech Trans, LLC, focusing
or: the questien ol just what fanctions were to be performed at the proposed tac.lity by

the varovs enithes mvolvad  His andysig s ouilined in the fullowing pussages
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The facts here are similar to those in Hi Iech In that case the loader was
permutied to use a portion of the railroad’s property for transioading. here,
the loader 1s using land lcased by the railroad to conduct the propused
waste tansfer acuviies In Hi Tech, the facility operator linanced the
construction and maintenance of the facility, here the Elwood Entties
appear to be ulmost exclusively responsible for funding the lacility’s
development and operational costs, including all state Class [T railroad
taxcs, engineening fecs, (Martin Decl Fx 1/, Collard Dep [ 127 18-24,)
andl the $ 257,225 deposit to New Jersey Transit (Id at 177 ) [inally, 1n
Hi Tech the licensing agreement between Hi Tech and the railroad
disclumed any hiability by the railroad for Hr Tech’s operations, here, the
agreements between SRNJ and the Elwood Fntities essentially cluminate
the railroad’s habihity for damage cuused by the operation of the fucihty
In short, Third-Party Decfendants will “simply use[] [the railroad’s]
property toload  debns into/onto [the railroad’s) nnlears The mere fact
that the [railroad] ultimately uses rail cars to transport the debns
[Third-Party Delendants] load[] does not morph [Third-Party Delendants]
activiies mio “transportation by raul camer " Hi Tech, 382 F 3d at 309

SRNIJ argues that the proposed facility hete 1s more akin to the one at 1ssue
i Canadian Nat'l Raillway Co v City oi Rockwood, 2008 17§ Dist
LEXIS 40131, Docket No 04-40322 (FD Mich, June 1, 2005) (Pl Ex

C ) Thete, Canadian National Railroad had contracted wath a thi:d-paty to
perform the actual operation of the equipment at 1its transioading facility

The court held that despite the agreement with a third-panty contractor,
Canadian National was the party providing the transloading services and,
thus, that the activities occurning at the transioad facility were subject
exclusively to the STB's junsdiction Sce also 36 NJ Reg 5105 (Nov 15,
2004) (recogmzing repulauon of transload and transfer opecrations
federally preempted even though conducted by third parties “as long as
those activaties [are] bemy conducted on behalf of the ral carrier as part of
s raill transportation services™) Here, however, for the reasons just
cxplained, Elwood’s activihies are not heing conducted on hehalf of SRNJ

Canadian Nat'] 1s, thus, distingmshable trom this case and, 1n any event.
Hi Tech, being a decision of the Third Circunt, 1s binding precedent upon
this Court

JP_Ral Inc, 404 F Supp 2d at 650-651 (footnotes omilicd)

On that basis, Judge Simandle concluded that £1e activities at 1ssue 1 that matter
were ‘transportalion to tal” rataer than “trapsportation by rant™ and that the plantitf nad
nu: estab: shed a probability of success which would jusufy the 1ssuance of a prehminary

inpnetion prolabit ng regusation by the Pinelands Comnnsston based vn precrapt:on




under ICCT'A As already noted, 1t1s this court’s understanding that J P Rl ultimately
abandoned 1is eftorts 1o open a transloading fac:lity at the Mullbca Fownship property
Approximately one year later, in February 2007, these 1ssues were addressed

again in Judge Huyden's opiuon in N Y, Susquehanna and W Ry Corp v _Jackson,

2007US Dast LEXIS 11907 (D NJ 2007) That case involved ongoing activities at
five diffcrent sites in the Townshup of North Bergen, N J where construction amld
demolition waste and contaminated soi1l was loaded onto rinl cars for shipment out of
statc The railroad (heremafter “NYS&W™) had dechned to comply with NJDEP's 2D
regulations, after their enactment 1n 2004, claiming those regulations were preempted
NJDEP assessed a multimiliion dollar fine agamnst NYS&W NYS&W brought sunt
against Ms Jackson, as the Commusstoner of NJDEP, challenging the 2D Regulations on
the grounds of federal preempuon under ICC LA, the Commerce Clause and the federal
Hazardous Materials Transportation Act, 48 U S C § 5125(a) The matter was addressed
in a detarled wnitten opinion  This court has been advised that decisior 1s the subject of an
appeial now pending before the Thind Cireuit

NYS&W owned four of the five facilities at 1ssue, and leased the fifth Apparently
all the processing of waste at those faciliies was done by others, and not by the railroad
NYS&W'’s customers were known as shippers The vanous shippers involved would
have their own customers, who had a need 1o dispose ol sohid wasie The shuppers’
customers would has e the nght to dump the waste at the facility The shipper then takes
ntle to the waste and 1s able w dispose of .t pursuant to 1ts contract wilk the ru'rcad In
addition, NYS&W had contracts with loading zgents which would be resporsible for

provessti g the weste in quest-on The shipper pays a foadimy fee o NYSE W which i

N i ttd St PUL Y
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turn pays the loading agent NYS&W does not profit from the transaction with the
load:ng agent  Income 1s denved from the fees charged to shippers to transport the
matendls 1n question on is rail bne At most of the facilitics the processing of waste
involves 1t being dumped and soited, with some matenals being extracted At one
factlity, matenials were Jumped dizectiy into a rail car from a truck, with no sorting,
extraction or inspection

Judge Hayden ultimately concluded that the 2D regulations were preempted by

ICCTA and enyjoined the NJDEP from implementing or enforcing thosc regulations at the

five facilities at 1ssue In reaching that dectsion she concluded that NYS&W was a rail

carner, and that the North Bergen facilities or the activities at those facilities constituted

“transportation  She alse concluded that the activities al 1ssue constituted
“transportation by rail™ rather than “transporiation lo ral,” distinguishing the
circumslances presentea in North Bergen from the circumstances at 1ssuc m the Thud

Circuits opinten in Hi Tech Trans , LLC and from the circumstances at ssue in Judge

Simandle’s opinion m J P_Rai, Inc She addressed thuse cases m the following passage

In N Tech, the Third Circuit held that a nonral camer’s operation of a
transload facihty on a rail camer's property nvolves, at mosl,
“transportation to ratl carner,” and does not qualify as “‘transportation by
rail carner” pursuant to ICCTA 382 E 3d at 308 The facts behind that
holding are that (1) Th lech, a nonrml carner. was responsible for
constructing and ma.ntairing the facility, (2) the ral camer diselammed ail
liahility for Hi Tech’s operation of the facihty, (3) Hi Tech did not clum
that there was any agency o1 empiovment relatonshup between 1t and the
rail carner, and (4) H: Tech, not the ml camrer, set and charged a fee to
those who brought C&D debris to the uansloadng teciluy Jd at 208

In [P _Ral, Judge Sumandle bad sumiar facts, and rehed en the same
tactors applied by the Thud Cucuit m Hi Tech in tinding that the proposed
waste transfer faciiity did not involve “iransportation by rail camer © 104

FSupp 2d at 63R
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Tue State clamms that the decisions n I Tech and J P Rl compel the
Court to conclude that the [ive facihtics at 1ssue 12 this hugation alse
involve “transportatiun to rail camer™ as opposed to “ttansporiation by rail
cammer ” The Court disagrees “Whether a particular activiiy constitutes
transportation by rail carmier under [ICCTA] 1s a case-by-casc and fact-
specific determination ™ Hi_Tech Trans, LI.C Peution for Declaratory
Qrder, No 34192, 2003 SI1B LEXIS 475, 2003 WL 21952136, at *3 (STB
Aug 14, 2003) Making a case-by-case and fact-specific determination
quickly reveals factual distinctions kirst, a rail carmer was not a pariy to
the litigation in either Hi Tech or JP Rail, whereas here, a railroad
heensed by the STB 1s claiming the exemption fiom State regulation
Additionally, 1t 1s hard to ignore that NYS&W 1s the record owmer
or lessor of the property the facilities are located on, has paid the costs for
erecting buildings at the facilities, 1s paid 2 loading fee by the shippers at
each facility, and does not disclaim habihty for the loading onto 1ts rail
cars by 1ts loadmg agents. Where a “rai] carner builds and owns a truck-
to-rail transloading facility, and holds 1t out to the public as its own
tacility, but chooses to have It run by a contract operator,” the STB would
fnd precmption according to s discussion m Hi Tech i'rans, LLC
Petiton for Declaratory Order, 2003 STB LEXIS 475, 2003 WL
21952136, at "4 n 13 Such s the situation here

The Third Circu:t and STB <lecisions in [ Tech soandly igject the
metamorphosis of an entity from a non-ral carner to a rml camer
[ikewise, 1t seems unhkely that Congress or the S1B wonld accept an
analysis that carves portions that are seamlessly part of the rail camer’s
operations out of the exclusive junsdichion of the STB Until Congress
passes legistation that does just this, decisional law i this Circuwit goes
directly aganst the State’s position

Based on the facts established in this record. and the analysis in the
relevant cases and the text of Lhe relevant statute, the Court holds that the

activity at the North Bergen facthities does conshitute transportation by ral
camer

N Y, Susquchanna & Wvo RR,2007US Dist LEXIS 11907, at *59-62

The opimons 1n Hi Tech Trans , LLC, J P Ranl, Inc, and N Y , Susquchanna ali

suggest it 1s necessary to eagage in a fuct sensiteve analysis, on a case by case haais, in
resolving preempuon issues 1 this area  The piecise .nquiry required, however, s less

than clear Presumahly the ultirtare guaeston may be whether the !acil'ty or activaty warch




15 potentially subject ‘o regulation mvolves “transportation by rail” or “transportatiou to
ranl ” That question, how ever, could suggest a munber of factual 1ssues Docs the 1ssue
turn on the specific activity at issee? [s 18 imporiant whether the rail carrier in guestion
owns the land on which *he act vity 1s to ocew, or the impros emerts constructed vn the
land to pcrmat the actrvity i question? [s the ldcnh'ty of the mdividual or entity that 1s
invalved in the activity dispositive, or does the matter turn on whether or not the rail
carrier 15 somchow *“in control” of the achivity m question? Does the rail camvr derive
some financial benefit fror the processing of the matcnals m quesnon, or 1s that
processing s:mply incidental to transportation by raill? By defimition these types of
disputes will involve, in one way or another, the movement or processing of soitd waste,
on 1ts way te a rail curer  Unde- the cascs crted, 1t 15 difficnlt 1o sce any ulear bne that
detines just when state reyulation of that activity 1s preempted under [CCTA

In some of the proceedings i this matter, 11 has been suggested that the 1ssue of
preemption may tum on whether the 1ailroad or some other entity controls either the
facality tn questhion or the achivity which might be subject to 1egniation  In the context of
this case, that 1ssue is framed by NJDEP"s claim that the Pleasantville operation 18
nothing more than Magic's attempt to avoid state regulation of its activities in processing
solid wastes. by involving a rail carmer  While it 1s sumple enough lo prescnt the 1ssue 12
lerms of *“control,” it 1s difficalt to develop any clear standards that would govesn the
resolution of that 1ssue in every ciicumstance  The opisiors in My Teeh Trans , LEC, T
Rail, Inc . and N Y Susyuchanna ilustrate that problem

Tn High Tech Trans , LLL, the rail carnier apparertly owned the lund 1n quest-on,

Bt had given conttol af the teeraty to Fhish Teet whick used 1t tor trmsioading Wiile




igh Tech and the rml carner had entered into a Licensing Agreemen, there was no
indicatton of any agency or employment relationship between them. and no indication the
ratl carner set or charged fees to those who would bring matenals tw the facility  The
[hird Circuit was apparently satisfied there was a clear differentiation between the
operation of the railroad and the processing of the waste matenals in question and found
state regulation of the latter was not preempted One could suggest 1t was clear, from all
the circumstances. that the ral carrier had no control over the processing of the matenals

at 1ssue 10 that matter In J P_Rail, Inc_the rail carrier did not own the land, but had

entered mnto a long term ground lease with the owner [t appeared that other catities
would ultimately control the facilities to be constructed on the property and the
processing of matenials  fudge Simandle also found the activity involved “transportation
to rail” rather than “transportation by rml” and concluded there was no preemption
Agan, one cou'd suggest the rail carrier had no control over the processing of the
matenals at 1ssuc

In N Y, Susquchanna, however, Judge Hayden found there was preemption of
NIDEDs attempted regulation of five separate faciliies NYS&W owned four of the five

faciliies As in Hi Tech Trans , LLC and 1in ] P_Rail Inc_the processing of the waste

matenals was not done by the railroad, but by loaders While NYS&W did have
contracts wth the loaders, and was mvolved in the processiny of payments to them, those
pavments could be traced directly to the sippers, who apparently paud scparately (or the
precessing or loading the materials, and for their shipment 1t is difficult to distrguish the
1ole playcd by the loaders 1n N Y, Susqueharra from the proposed roles o the Elwood

ertiies in 12 Rart Inc, or of [l Tech Tra s, as related Lo the processing of the matenals




im question  In other words. 1t 1s not clcar there are matenal differences in thosc cases as
to the amount of contro! cxercised by the rail carricts 1n question over the actual
processing ol solid wastes In distinguishing the circumstances presented m N Y
Susguenanna from those presented 11 Hi Tech Trans , LLC and J P._Raul, Inc, Judue
Hayden noted that NYS&W owned the propertics 1n questan, had paid for the
construction the buildings in question, was paid a loading fee, and had not disclauned
lhiability of the activities of the loaders  While those distimctions may well be matenal,
they do not appear to go to the day 1o day control of the activitics involved 1n the
processing of sohd waste

The STB addressed this same problem very recently, and has offered what
appears to be a different perspective on the 1ssue of precmption Its optnion :n New

England Transiail, LLC—Construction, Acquisition and Operation Exernption -- 1

Wilmington and Woburn Ma , 2007 STB LEXIS 391, was 1ssued June 29, 2007, a short
time before the trial of ins matter, That opinion arose out of a request presented by New
England Transeail (heretnafter NET) for authorization to become a rail carrter, subject (o
STB’s junsdicion NET had sought authonty to acquire some existing track, to construct
new track and to operate as a rail carrier on that track and an adjacent property owned hy
Olin Corporation (heremafter OLIN) NET planned to construct a factlity at the OLIN
property which would process sohd waste, including matenals classified as murucipal
solid waste (MSW1 ard construction and demolition debns(C&D) to be loaded on ruil

cars for shipment out vl stale ~ The opinton just 1ssued addresses the prelunmnary :ssie ol

T MSW ard C& 1Y are ditferent tyous of sulrd waste, md the speuific defimtroas of those terris o 1y ditfer
frern junsdu bon te piristheton Del’mitons appheable 1 New Jersey canbe fonad ath 3 A C 7 30-1 4
Those definuziors provade f at MSW "mreans resdealial comnn ercral and inshiutional solid waste sLnetated
witimn g coman 'y " and CRD "menns waste boel by mareria? 2ad rubble sesulting lrom cons -
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the extent to which NET’s planned activities involving the processing of solid waste
come within the scope of the STB's junsaicnion In essence, NET ashed the STB to
address t:e preemption 1ssue prior K the construction and operation of the faciliny at
15sue, 1n cotyunciion with 1ts reguest for permission to become a rail canier (nven the
vxtensive Interest in the preemption issue, a number of entities not Jirectly invelved 1n
NET's proposal were penmnitted ta participate in those proccedings NJDFP was one of

those entihes
As already noted, the courts which have dealt with this 1ssue have ofien focused

on the 1ssue of Just who 1s 1nvolved n the processing of sohd waste  The S'TB, through

1ts opin:on 1n New England Transral, LLC, appears to have approached the 1ssue from a
different perspective  That vpinion focuses not un the identity of the indivaduals or
entities involved but on the type of processing alirch 1s proposed The STB did conclude
that NET would be considered a ra1l camer It review ed the manner 1n which the faciliy
m guestion would be operated 1n some detan] Tt then focused on the guestion of whether
the particular type of processiny al 1ssue was ttegrally related to rail transportation,
thstingmishing between activities which weie subject to preemption and activities that
were not The STB concluded that unioading matenial onto the floor of the transloading
facility, stonng the matenal there temporarily, loading the matenial into contamers and
rnl cars, the baling or wrapping of MSW, and the cxtraction of reftigerators were all a
part of rail trtansportation and therefore preempted [t also concluded, however that the
shredding of C&D, at ‘cast as proposed by NET, was not preempted  1he STB apoears ta

have conchaded 1hat of a ra1l carmier were to engage m the shredding of sohd waste &

remandelirg, pain, | od aenw iton operiua s o1 Fouses, comere . hulamps, prene 25 and ather
struchues * “he Lisinzaen beonzen Lhese raw types of sohd waste 1s wet oo tenel o th2 analy s 1 rhe
rafter




would subject 1tself to regulation by the state, including permiting  The STB discussed

that distinction in the followmg passage

NET hus failed to persuade us, however, that the shredding it proposcs (o
undertake to reduce the C&D nto 2-foot iengths would be zegrally
related to rad transportation NET asserts that the purpose of this
shredding would be so that i coufd move the C&D on a conveyer belt for
loading onto ral cars We find that difficult to helieve in hight of the
presentation at oral argument by NBW and others As the president of
NBW cxplained, Ins waste processing facility can only jusufy the cost and
other problems associated with shredding cquipment because the
shredding (to 2-foot lengths) and use of a conveyer belt enables Ins
company to separate from the C&D debns by hand any metal, wood and
other valuable materials, which it then resells he metal and woos that 1s
removed has significant value

Given the fact that C&D contains matenial with considerable value, we
find it difficult to believe that NET would do nothing to retneve that
value In response to questioming at the oral hearing as to wly 1t would not
recycle anv C&D components, NEI repiwed that it would have no space
for that, that recycling was not pait of 1ts business plan. and that NEI
waould already be makig enough money due to 1ts lower lransportation
costs In other words, 1t clums that 1t would design a facility with easy
access to waste streams and then not capitzlize on the opportunty to
recycle metal with a valuc of up to 3 50.000 per ton pass by, destined ior a
landfill But businesses rarely forgo sigmficant cconomie opportunities

NET did not adequately demonstrate that the shredding activity thev
proposc would be untegrally related to raul transportation As noted at the
oral argument, a shredder 15 not required to pack mto rail cars matenal that
has amved at its facility packed nto truchs Additionally. the record
indicates that shredding 15 a common practice 1 the landfill and waste
management busiaesscs and often facifates recychng Nor are we
persuaded that the sive of the facility would be so lurge that NET would
need to use a conveyer belt Just to move waste within the facilily tfor
transfer

For all of these ressons. we find that NET has not met s huden of
Jemonsirating that 1ts proposcd shuedding activities at the QOhin sie woulkl
be part o1 ruil iransponaton  Lhercfore, those activities woulkd ot be
subject 1o the Board's junsaicton or covared by the section (05ulip)
preemption i AL checses te comducr the shrodding wcties thn
Avndd he subycer o e ful! panepne of siate and loced regulaitom




New England Transranl LLC, 2007 STB LEXIS 391 at *33-36 (footaotes omalted)
Nutably, the STB’s decision m New Fngland Transral LLC was not unarimous
There were three members of the STB who paticspated in that decision  the Chairman.,
the Vice Charman and cne Comim.ssioner Commussioner Mulvey issued a wn'ten
issent, speetfically noting that he d'd not agree with the STB's detersnination that the
unloading of MSW onto the tloor and the temporary storage, bahing and loading of those
malenals were activities which were subject to preemption  He outhned his concerns in

the following passage

There 18 a crifical reason that tie power to regulate the handiing oi" MSW
has been delegated to the states—and that 1s because states and localitics
are 1n the best position to protect the health and safety of tneir ciizens and
to understand the impacts ol handling MSW While the Board typicaily
harmomzes 1ls wmlerpretation and mplementation of the Act with other
lederal laws, there 1s no federal law to be hanmontzed here precisely
hecause states haye the authority and responsibility to regulate 1 the area
of MSW handling

I am troubled by the racenl up-lick 1n assertions by new cntrants mnto the
MSW mdustry that they are rail carners subject to the Board's junisdiction
What concems me 1s these (irms’ attempts to blend the naturc of their
operahions to offer both rail camer service as well as waste processing,
and to use their pulalive status as tail carriers to shield therr waste
processing operations from the reach of state and local envtronmental
laws This tactic 1s mamipulative and abusive of the Boarnd’s jurisdiction
and powers, and 1t highhghts a method of cvading the law that T cannot
support If the Board’s euisting interpretat:on of the Act cannot stop this
practice, then 1t 1s time for Congress te do so

2007 STB LEXIS 391 at *46-47

As noted earlier, this court Jdid address the preemption 1ssue m ruling on NJDEP's
request for a prelininary injurction 1n Junz 2006, concluding in general rerms that
ICCTA's preemption provisions did not extend to preempt state regulation ol the

processing of soltd w.ste Comemissioner Mulvey's analysts m the dissent in New




England Transrail LI C apoears to be consistent with this court’s analysis of the matter i
dealing with that application for 2t preliminary injunction

The vanous dccisions discussed above suggest a vanety of factual deterrmnations
may be necessary to resolve the question of whether a particular facility involved n the
processing of sohd waste 1 subject to precmption under ICCTA or, alternatively, 15
subject to regulation by the state Issues of ownership and control may be important, as

tndicated in Hi Tech Trans , LEC  Under the STB’s decision on New England Transrail

LLC 1t may be necessary to focus on the particular type of processing at 1ssue

Partial Preemption—Ridgeficld Park

It may be difficult to resolve the question of whether a particular tacility 15 subject
to preemption At the very least, the vanous decisions d:scussed above tndicate the 1ssue
must be addressed on a casc by case basis and 1s subject to very specific factual
determinations There 15, however, one other polentizl complication presented by our
case law It 1s clear that preemption, when it applies, may not be absolute

The New Jersey Supreme Court addiressed that matter in Ridgefield Park vy NY

Susquehanna and W Ry , supra That case mvolved attempts at regulating a tram
maintenance facility being constructed by the railioad at a property apparently owned by
the rutlroad and located within the Village of Rudgefield Park The ratlroad began
construction ol the facil:ly withou? applyving for zomng or construction permits and
without otherwise informing the Village of its plans, relying or the preemption
provistons ol ICCTA The Village filed swit clainung the nght to enjoin @ n.a sance, and

the nght regulate the tacalty pursiont to health safety, zoning and land usz laws ina




published opinion, the Appellate Division concluded the Village was required to present
ts request for iguncuve relief to the STB, based on the doctune ot tederal precimpt.on
and primary jurisdiction and affirmed the tnial court's action i disnussing the matter

Rudgeficld Park v_ N Y, Susquehanny and W Ry, 318 N J Super 383 (App Div 1999)

The STB subsequently addressed the preemption issue 1 1ts decision 1n Borough of

Ru erdale Petition of Dec laratory Order, N Y | Susquehanna and W Ry_Corp . 1999

WL 715272 (STB September 9, 1999), concluding that zoning regulations and the use
of raditional permitting programs were preempicd, but that state and local governments
did retamn certain police powers which might be apphied 1n a non-discnminatory way to

protect public health and safety, without permutting  Based on tae S IB’s decision in

Raverdale, the New fersey Supreme Court remanded Radgefield Park to the trial court [t

provided guidance as to how etforts tu repuiate the facihty at 1ssue there should proced,

in language that would appear applicable in other situations

Consistent with the STB's opinion i Riverdale, we hold that the Rarlroad
may not deny the Village access for reasonable mspecton of s
mantenance fac:lity We further hold that although the Village may not
require permits of the Railroad, the Ratlroad must notify the Village when
it 1s undertahing an activity tor which another entity would 1equire a
pcrnt The Village may enforce i1ts local fire, health, plumbing, safety and
construction reguiations to the eatent they arc applicable Lo the existing
maintenance facuhty Becausc the “maintenance facilities™ consist
essentrally of two diesel tank cars with pumping equpmert, three boxcars
containing administrative offices, shops and bathroom facilines, and a
hand-oumped septic system, a certan degree of pragmatism 1 the part ot
the Village will be necessary et actempting to apply its relevant ordmances
vnd regulations to the Ralroad’s fzcilines Because of the nature of tiose
ficr'thies, Ltaral comphance with all of the requirements of the Village's
o.dmances 2nd reglaiens may be mpractical, and Mav nut e newessaiy
‘o proteud e public interest

We envision that it will be the rare sitiation when tatrly enloead five,
walth, plusMng, satety, or cunstraction regslanons anterfue wita a




ra:lroad’s operatuons Tn the cveat that conflicts anse over the Village's
dttempted enforcement of thosc 1egulations, cither party 1s fice to apply to
the Law Division for such relief consistent with this opinion a5 may be
appropriate

Obviously, the nature of the Railread’s facihties does not make it teastble
to subject them to the usual scope of review contcmplated by mumcipal
site plan ordinances See NJS A 40 55D-41 (authonsmg site plan
ordinances requinng review of locaton of structures, vehicle and
pedestnan circulation,  preservation of natural resources, parking,
lighung, screening and landscaping) Nevertheless, the record informs us
that 1in 1992 the Railroad submutted for review by the Village engineer a
site plan depicting 1ts facilitics, and subsequently forwarded supplemental
information requested by the engineer The Village apparently ceased, at
least temporanly, its review of the Ralroad’s site plan DBecause the
partics voluntanly commenced the site plan review process before the
htigation commenced, we anticipate that to now require the Rainoad to
submit again to site plan review. tempered by the pragmatic considerztions
that should guide the Village's review-proccss, will not forcclose or
restrict the Railroad’s abihty to conduct its operations Consistent with the
S1B’s disposition 1n Riverdale, 1999 STB LEXIS S31, the Village's

authority te review the Railroad’s sile plan does not include the power to
reqinre approval of the site plan as a condition of the Ratlroad’s continued
use of 1ts mantenance facihity

Because zomny regulations imposed by the Village “clearly could be used
o defeat [the Railroad’s] maintenance and upgrading activities, thus
mterfermg with the cfficiency of ratroad opciations that are part of
interstate commerce,” 1bid 1999 STB LEXIS 531, | WT | at *7, the Village
may not dictate the location on s nght-of-way of the Railroad’s
maintenance facility In the event the Village remains of the view that the
Railroad’s siting decision s arbitrary, unreasonable and contrary o the
intercsts of s citizens, the Village is fiec to scek rehef on that issue [rom
the STB

Rudgetield Park, 163 N | .t 4G0--102
‘The tfacility at 1ssue i Rudgeficld Park did not involve the processing of sohd
waste The New Jersey Supreme Court s decision in that case did not address the type of

drstinctions thut have now been suggested hoth hy the courts .wa the STB in d2ahing with

facibiies mvolved m that type of activity  Lhe extent to which stale regutation of these




types of facilitics 1s permissible 1s still subject to substantial debate  The STB's decision

in New bngland Transrall LLC indicates that engaging ir a partuicular tvpe of

processing(1 ¢ —shredding) would expose the facility to “the full panoply ol state and

local regulation,” presumably allowing the type of permutting which was scverely linited,
if not barred, under Riverdale and Ridgefield Park The dissent 1o New Englard Transrail
LLC suggests a more expansive role for the state when ratl roads become imvolyed 1n the

processing of solid waste Cases ke Hy Tech Trans , LLC, J P_Rail Inc and N.Y ,

Susquehanna suggest a different type of inquiry, focusing on the 1ssue of control Tt 1s in

that context that the facts presented here must be reviewed

New Jersey's Repgulatory Scheme—The 2D Regpulations

New Jersey has repulated the processing of solid waste for a substantial peniod of
time The SWMA was enacted m 1970, to address 1ssues ansing out of the collection,
disposal and utihzation of solid waste. SeeNJS A 13 1E-2 T'uat statute authorized
NJDEP to promulgate rules and regulations governing soitd waste cellection and
disposal SeeNJSA 13 IF 6(a}2) Over the ycars NJDEP has promulgated rules
dealing with a vanety of subjects, now appeaning as Title 7 of the Admimstrative Code
The rules dealing with sahd waste arc collected in Chapter 26 of that Title See NJA C
726-111t0-1726

Prio: to 2003, the rules nromulgated by NIDEP apparen'ly required 1l camers
w ho operate solid waste transfer facihities to obtain a permn and approval from NJDEP
hefere operating Tae New ersey Supreme Ceurt 1ssued 115 decisien 1n Rulsrefield Paik in

2000 detenmtiming that the Village in that case could no! recvire the 1ssuance or pern its




pnor to the construction and operation of a maintenance facility. but would be penmatted.
In some way, to enforce 1t lowal fire, health, plumbing, safety and health regulatiozs,
recopmizing such entorcement might present some practical difficulties  Approvumately
three vears later, NJDEP proposed and then cniacted a number of amendments to the rules
deahng with the activities of ral carmers mnvolved 1n the processing of solid waste Those
amcndments were based vn obvious concerns over precmption under ICCTA, and may
have been a specific reaction to the opimon in Ridgefield Park  Onc amendment,
cffective November 15, 2004, does exempt rail camers from permmtung under SWMA,
subject to their obligation to comply with the 2D Regulations which were enacted at the

same time That exemption from permilting appears ma pirt of N J A C 7 26-2 1{c)

(c) This subscction sets forth the speutic crtena for exempting ral
camers

1 This subchapier does not apply fo a rail carner that transfers
containenzed or noncontainenred solid waste 1o or from a1l cars For the
purpose of this subchapter. the ierm “rail carrier™ shall mean a person as
defined n 49 USC § 10102(5) that provides common carner railroad
transportation and has been approved pursuant 0 49 US C  §§ 10901 or
10902, by the Unmitwd States Surface I'ransportation Board (or iis
predecessor agency) or otherwise has heen recogruzed as a raul carner by
such agency, snd hokls out to the general public that the operations at the
taciity for which the exemption under this subchapter 1s applicable are
being conducted by it or on its behalt as part of its rail wansportation
services However, a ral camer that transfers contamenzed or
noncontainenized sohd wastc to or from rail cars 1s not exempt trom
regulation pursuant to the Solid Waste Management Act, and shall be
subject to the provisions of N 1A C 7 26-2D

2 Rail camers engaged in the busiaess of sohd waste disposal or
transportation by rail, but that do not engdge in the business of solid waste
collection (as defined by NJSA [313E-3) by other means of
ttanspertation within the State of New Jersey ate exempted fiom the

requirement to sabinit & disclosure statement pursuant fu NJA C 7 26-
163

1] AL 726-21(c)

20




The provision cited above 1s a part of Subchapter 2 of Chapter 26 of lille 7 of the
Adminustrauve Code  The pernntting provisions of Chapter 26 are a part ef Subchapter

2 See NJAC 726-23 Ral cammers trauslening solid waste to and from railcars are

exempted from that permitting process
The Summary 1ssued by NIDEP with the proposed amendments suggests NJDEP
may have concluded 1ts ability to require pertutting had been precmpted by ICCTA Sce

Solid Waste Transporicr Registration and Related Fees for Rl Carriers, 36 NI R

5055(Proposal No PRN 2004-432, Novembher 15, 2004) Ir any event, the exemption
from permithing noted above and the 2D Regulations were enacted in 2004  Those
repulations mmpose fairly specific obligations on ral carners involved 1n the
transportation of sulul waste Separate regulations apply to rai carmers that transport
waste exclusively 1n sealed containers and to those that engage 12 solid waste tipping or
processing SeeNTAC 726-2D 1(c)and N J A C 7 26-2D 1(d) respectively All rail
carmers are required to provide NJDEP with certain information pnior to commencing

operations See NJAC 726-2D I(b)

This court has been asked to resolve a vanety of disputes related to the potential
application of the 2D Regulauvns to this Facility NJDEP has assertexd the nght to
regulate the Facility under the 21) Regulations, irrespective of Magic’s involvement It
asscris thoie were a vanety ot violutions of the 21 Regulations winle the Facility was
operating, justifying its action in requesting the closwe of the Facility by count order,
pendding full and comnplete compliance  J P Ral argues that the state’s attempt to

regulate this Facility purseant to those regnlations has been preempicd. consisient with

Judge Havden’s opiion n N Y, Susqrrehanng  Altemat:vely, J 1P Rl s asked the




court to confirm that 1t has comphied with the 2D Regulations  Those 1ssucs will be

addressed further below

Factual Determinations —Construction and Operation of the Pleasantville Facility

The factual disputcs presented in this matter were somewhat mited  Those
disputes were addressed at tnal through the tesimony of eight witnesses and the
submussion of a varicty of documents The matenals submutted into ¢vidence include
surveys, plans and photographs which depict both the Facility itsclf and the activity that
occurred at the property in qucsuon. during construction and operation The following
factmal determinations have been made, based on the evidence presented at tnal

Some circumstances relevant to this chspute occurred well betore the parties
became imvolved 1n the Pleasantville facility, and iivolve conflict between Magic,
NIDEP and other governmental agencies dating back scveral years Magic has been
mvolved in the processing and handhng of sohd wastc 1n the Atlantic County arca for
years, 1n two distinct capaciies Magic has been and 1s authorized to transport solid waste
by truck over the ighways In addition, Magic did previously operate a solid waste
transfer station located on Ruige Avenue in Egg Harbor Townsmp That facility involved
truck to truck transfers, and not any rail operations  The operation of that facility was
subject to permtung through NJDEP puisuant to S\WMA  The Rudge Avenue facihty
was also the subject of substannal regalaiory action by Atiantic County, which resulzed in
litigation over a number of ' vears  In June 2003, this cowt entered an order mn a scpatate
acuien that had een filed by Atlantic County several years catlier, which essentially
prolubited the contmued operation of that sohd waste transfer station  (See Extubit P48

In evidence ) In manv ways tus Litgzation retiects NJDEP™s conuern that Magic has




responded to the regulatory problems 1t encountered at the Ridge Avenue facility by
attempling to establish a new sohid waste transier station wn one or another locatton,
without complving with the peninitting provisions of SWMA, and only mnvolved the
ralroad to avoid appropriate state regulation

The order closing the Ridge Avenue facility was entered tn June 2005 Sometime
prior to that, Magic became involy ed in the property located in Muliica Townshup which
was ult:mately the subject of Judge Simandle’s opumon in J, P_Rail [nc Mr Waszen had
acquired that property in 2003 Dunng 2003, Atlantic County instituted municinal court
proceeding agamst Mr Waszen and others alleging that illegal dumping had occurred at
the Mullica Township property [ hose proceedings resulted in the entry of a number of
municipal court orders which required Mr Waszen to remove matenals that he or Magic
had dumped at the site and to clean up other conditions traceable to a prior owne: Such
orders were entered tn Decerber 2003, 1n Tune and August 2004, and 121 February and
Apnl 2005 (See Lxhibits P46 and 47 in evidence ) In the nlenun, a ground lvase was
entered into with J P Rail. appuarenzly contemplating that the property would be used as 2
transloading facility, subject to federal preemption of state and local regulation under
ICCI'A [t was in that context that J P Rl instituted the action that resuited i Judge
Simandle’s opimon in | P Raul Ine  That opimion w as 1ssued in December 2005 J P
Rail’s request for a prehminary injurction prohibiting the Pinelands Commussion {rom
intertenng with the property was denied J P Rail, Magic and related indrviduais and

entities were restramed from continuing with construction at the property Ultimately.

I' P Rail ciceted not to proceed at the Mulhca Township property




J P Rail has been the owner of the Pleasantville property, and has conducted rail
operations, including the translodchng of varous types of matenials whhich were brought
to or from the property by rail for an extended penod of ime While 1t 1s not clear just
when the defendants first considered using the Pleasantville facility for the transloading
of solid waste, 1t does appear (hat occuned duning the time the htigation as to the Mullzca
Township property was pending before Judge Stimandle [t1s reasonable to conclude the
defendants considered the Pleasantvilic property as an alternative to the project proposed
in Mulltca Township

While st 1s nol clear just when J P Rail and Magic first considered using the
Pleasantville property for the transloading of solid waste, there was some contact with
municipal officials m Pleasantville about such a project by la'e 2005 Interestingly, one
mual contuut was made by Mr Waszen and one of his employees, and not by anyonc
employed directly by ! P Rail In January 2006, J P Rail forwarded written notice to
the Pleasantville City Clerk of the fact that 1t was *“in the process of constructing and
opcrating o new railroed transloading faciluy™ at the property at istue here That letter
indrcated the Facility would only accept C&D It specifically cited the New Jersey
Supreme Court’s opimon 1n Ridgefieid Park as authonty for the rmlroad’s nght to
proceed without applying for permuts * That letter was eventually forwarded to NJDEP,
and there was a subsequent exchange of correspondence hetween J P Rail’s altormeys
anel NTDEP dealing with the Facility

A bulding or enclosure was constructed on the property to be used for the
proposed transloading of sohd waste That bulldiag was constructed by Magic's

employees While it s pot dlea: just whe constiuction segan, it 1s clear consttuchion w s

' See Exhubut P50 i evukne. Mr Fionila's Late: of Jonaay + XCG6




completed within a relatively short penod of tme By March 2006. sol:d waste was being
brought to the property, processed and loaded onto rail cars for sh:ipment By that same
time, representatives fram NJDEP had begun visiting the property on 4 regular basis A
senes of photographs taken by one of NIDEP’s representatives from March 2006 through
October 2006 were admutited in evidence * Those photographs do depict the bulding just
noted and portions of the transloading operation  NJDEP filed ttus action in May 2000,
after the Facility had been operating for several months This court’s preliminary
mjunction was i1ssued in June 2006 and the Facility has not been used for the transloading
of solid waste for a substantial penod of me

A number ot disputes have been presented as to the inaaner i which the Facility
wds constructed and operated Al 1ssue were the idzqtity and/or control of the individuals
wnvoled mn those processes, and the specific activities imvolved in the transioading of
wiste  Prelimnanly, 1t bears noting that both the construction of the buiiding and the
actual processing of sold waste, through the time it was placed on raticars, was done hy
individuals who were employees of Magic  Those circumstances could support the
conclusion urged by NIDEP—that the Facility was essentially a solid waste transfer
station, being opcerated by Magic and therefore subject to state regulation Defendants’
response is sunple Defendants contend that while the construction and operation was
actually per formed by Magic’s employees, that was done pursuant to agreements with
3P Ral, which remamned in control of the Facslity Defendants argae Magic was
essenlially acung on behalf of the railroed, 1n both constructing and operating the
Facil:ity ‘Lhe conclusion suggested by defendants 1s that the Facihity 1s nothieg ntore thas

a transloadirg operation. being cond.cted by the ratlroad throrgh the use of an

See sxlnbits T -PA7 u ev deaice




independent contractor In support of that argument, defendants have also offered proofs
establishing that rail carmers regularly elect to conduct substanual portions of their
operations through the use of contractors, thereby imiting the nuinber of 1ailroad
cmployces That practice 1 apparently based, at least m part, on concemns as to the types
of bencfits which must he maintained for those individuals who arc employed directly by
arailroad There are apparently substantial savings which may be avalable to ralioads
through the use of independent contractors  In that context. disputes as to just what
occurted may be less important than how one characterizes the relahonship between J P
Rail and Magic

As noted above, J P Rail hus owned thus property for a substantial period of ime
The property utselt 1s relatively open An existing track runs through the property  The
building or eaclosure at 15sue hete was constructed ouver that track and an adjacent open
area The area where the track cnters and leaves the butlding 1s open at each end, to
permut raears to be moved through the Faciluy 1ke building 1s covered by a roof and
has walls or partial walls on three sides The remiuning side of the property 1s gated, but
ihe gate does not cxtend to the full height of the building, or over the tracks  An intenor
partition runs betwcen the track and an open area within the building, where solid waste 1s
deposited on the floor The area above that partition 1s open, to permit waste to be
transferred from the floar to ra1l cars which would be located on the other side of the
partition

During the period when this Facility was operating, Magic was the only entity

wluch brought solid waslte to the Fac.lily J P Rail has continually represented tkai there




are other waste haulers which would use this Facility 1f 11 15 permutled to reopen on 2
permanen: basis s court sees 1o reason 1o question that representation

Tlus Facility was operated for three to six months, prior to the 1ssuance o1 this
court’s preliminaty ijunction Duning that time, Magic would pick up C&D from its
customers 1t would bring that solid waste to the facility by truck The trucks would be
weighed at a scale controlled by another customer of the railroad, apparertly off the
railroad property Afier bemg weighed. Magic's trucks would travel o the building and
deposit the waste on the open floor within the building Some matenals were then
removed or segregated from the materials which are on the floor, esther by hand or with
the use of somc machines An excavator with a type of bucket was then used to hift the
remainmg waste from the floor, over the partition, and to deposit 1t in arail car  Oncu the
r.il var was loaded it would be coversd by a screen, which m tem was weighee down
with tires * The waste was then transported to its ultimate destination on that rail car
Waste processed through this Facility would be nansported to landfills locared 1n other
<tatcs

A number of 1ssues are presented as to just how and why matenals are segregated
or extracted as a part of the process noted above and who may benefit from that process
While this Facihty was operating a vanety of matenals were extracted from the C&D
before matenals were loaded onto ratlcats The matenals removed inciuded metals,
wooden pallets, cardboard, tires, full cans of paint. and some newspapars There were a
number of different reasons why matenals were segregated  Metals woic removed

hecauze their shipment mtght resuit 1n damage to the ratlcars Wooder pallets were

" Anakernative practice 15 W cores tue euboan with 2 arp rather than o sureen w0 whech case vres aee not
usedd That alieraciive prachice was -inf uced a2 this tacality
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removed because the problems they would present during shipping, because of ther
limited weight Other matenals wo.ld be remos ed because they would not pe acespted
by the landtills which would be the ultimate recip:ent of the remaining soltd wasle

At least some of the matenals taat were eatracted could be sold to generate
mcome for the individual or entity which recetved those matenals, and that appasently
occurred on a limited bas:s while the Facility was operating  The testimony offered with
respect to the disposition of extracted metal illustrates some of the fine (hstinctions
presented in addressing the dispuies presented regarding the 1ssue of preemption, 1f one
focuscs on the quest:on of just who 1s *in control”™ of the transloading process There 1s a
market for scrap metal, which may have some sebstantial value Mr Waszen testified as
to the disposition of the scrup mel.t whieh was exuacted at the Facihty, indicating that
much of that scrap metal was stolen, after 1t had been extracted from the C&D  [n the
end, however. it was clear that at 12ast some of the scrap metal was sold by Magre,
generaung some hmnted income  Thut 1s apparently consislent with what would have
occarred had the malerals in question been processed at Magic’s sehd waste transfer
station when 1t was operating  Magtc's access to the extracted serap metal could support
the conclusion that it icmamned m control of the matenals in question and the transloading
process itself Mr Del’lcment responded to that 1ssue i his testimony, indicating that
the railroad had simply elected “to retumn™ the <crap metal 0 Magic as it was extracted.,
suggestng that the railroad had possession and control of the materials in question once
they were delivered to the Facthity, ind was in contiol of the transtoading process

Additional 1ssues were presented as to one specific activity mvolved in the

transload.ng p.ocess at the Facility  Tesstimony ws te thatissice was apparently olicrec o

i




respond to the STB's analysis in New England Transrail LLC, which had concludexd that
the shredding proposed at the factlity at issue 1n that matter would cxpose the facility to
state and local regulation As aheady noted, the Pleasantviile operation did mvolve the
segregation and extraction of certain matenals It did not involve any baling or wrapping,
ar the type of shredding at 1ssue in New England Transrail LLC NJDEP did, however,
preseat the testimony of John A Castner. a Director of NJDEP, who had concluded that
the transloading actrvity that had accurred at the Pleasantwille facility involved the
“crushing” of the matenals being placed in the ratlcar In essence, Mr Castner indicated
that the excavator being used to ift waste off the floor and deposit it into the railcar was
also used to compact the matenals within the raicar itself While it 1s likely some
compaction occurred as the excavator was bemng operated, 1t 15 not clear that was an
cssential part ot the transloading process

In additton proofs we-e presented as to the 1dentity of the individuals mvolved
both 1n the construclion of the building and the trunsloading process, and the financal
relationship between J P Rail and Magic with respect to those activities NJDEP has
yuestioned defendants’ claims with respect to those 1ssues, noting there wds lim:ted
documentation available to corroborate defendants” verston of the events  This court sees
no reason to reject the testunony oflered through defendants’ representatives on those
1ssues, describing various credits made available to Magac for 1ts assistance n the
construction and operation of the Faciity Magic's operations begin when it picks up
waste trom 1ts customers, typically charging them by the ton, with some additional

hzulmyg fee Magic 1s then requirad to dispuse of those matenals If Magic was required

to disposc ot sohid waste at other tvpes of fac:lities, 1t wonld ordinanly be charged a fee,




based on the weight of the matenals in question Those fees could range from $20 10 $50
per ton charged by vanous landfills The fees charged by a county facihty m Atlantic
County arc 1n the area of $80 per ton. At the Pleasantville Facihity, however, Magic was
charged no! by the lon, but by the railcur Winle the Facility was operaung, the ratlioad
allowed Magic a number of credits aganst those charges

Magic supphed the matenals used to construct the building and its employees
completed the actual construction That was done based on an agreement between Magic
and J P Ral, which was not reduced to wniting J P Rail was charged $100.000 for the
butlding 1hat $100.000 obhgation was sansfied by credits given to Magic by J P Raul
against the momes that would otherwise be charged to Magic for the shipraent of solid
waste once the Facility was operaling  Thosc credits were 1n the amount of $1000 per
ralcar ‘The $100,000 obhgation had essentially been satisfied through those credits by
the time the Facihity was closed

Simularly, Magic’s employecs handled the actual transloading of materials all
during the time the Facilily was operaung Materials were brought to the Facility
Magic’s trucks and were presumably Jumped on the floor by Magic's dnvers Magie’s
cmployees extracted matenials from the waste that had becn dumped on the floor The
cquipment used 1n the transloading process was owned by Magic Magic’s employees
opeiated all of that equipment, including the excavator which was used to move wasie
from the floor into railcars Magic’s ciployees, however, were not involved tn the
movement of 1alcars into or oul of the Facility That activity was handled by other

indi 1duals, apparentiy employed derectly by the rathoad




Defendants acknowledged that the actual transloading of waste was handled
entrely by Magic’s employees, but indicated that was done under the dwection and
control of the rai'road, through Mr DeClement Defendants all indicated that railroad
would ordinanly have charyed Magic fees for tae transloading of the materials onto its
railcars In cssence defendants indicated those fees were waived 1n exchange for the
equipment and services provided by Magic This court accepts defendants’ descniption of
that financial arrangement ® By the same token, it 15 apparent some diffcrent arrangement
would be nccessary 1f other waste haulers were to use the Pleasantville Facility, as
suggested by defendants, at least with respect to waste brought by those other waste
haulers

NJDEP has questioned defendants’ description of just what occurred at the
Pleasantville Faciity 1t 1s entirely understandable that NJDEP was skeptical of the
version of events presenled by defendants, suggesting Magic had a very hirted roie 1in
the development and operation of the Facility A number of circumstances ind:cated th-nt
Magie played a substantial part in the decision (0 proceed in Pleasantviile J P Ral and
Magic had worked together 1n Mullica Township, in an alternpt to develop what would he
a solid waste transfer station on properly owned by Mr Waszen and leased to the
rallroad  An intial contact with Pleasantville was made by Mr Waszen and one of us
employees In additon, there clearly have been some mconsistencies i the positions
taken by defendunts over ime  Conespondence forw arded to NJDEP by the ratlroad’s

attorrievs in January 2(H6 represented that “[njeither Steve Waszen nor is re.ated

¢ e pracwce of Charging a wadeg fee 18 appererly recegnizec wthe moustry See Jadye Havlen's
decenipuon o1 the tole of shiprers and loacieg ag=ats ar the va=ons “acnites atussee m A Y Suwuehanpa
At thowe Lcihibes tanslowng was handled by leadmy agente The sheppars paed kaadizy tees to “he

ral vad winn i tam pawd the Joading azeat




companies are involved in this site in any way ™’ Mr DeClement cxecuted a cerlification
to be filed 1n this matter in April 2007, descnibing Logistics as the loading agent for the
Facility ard indicating that “[t]he loading agent (Logistics) uses its own employees "
Defendants™ election not to document their agicement as to the construction of the
building was also suspicious From the court’s perspective, 1t would be entirely
appropniate to conclude that thas Facihity was the result of a type of joint venture cntered
into by J P Raul and Magic, at least dunng the penod of construction and imitial
operation By way of example, it 1s not at 2l clear that the railroad would have elected to
proceed with the project, but for Magic’s willingness to arrange for the construction of
the building, and to provide both equipment and personnel to handle the transloading of
waste duning the rmitial stages of opzration

‘L his court 1s satisfied, however, that J.LP Rail has retiwned control over the
Facihity 1tself and any activities that occur at the Facihity Magic did have the nght to be
reimburscd for the construction of the building, but that has apparently occurred Ona
day to day basis, Magic was permutted to handle the actual transloading process, i heu of
being charged a separate loading fce There 1s no indication, however, that the railroad
would be prohibited trom altermg that arrangement at anytune  Assuring operations
1esume, the ratlroad could presumably elect ro acquire its own equipment and to hire its
own employces to handle the transloadir.g process at anytime, charging Magic and any
uother wastc haulers who use the Facility a loading fee Altsmatively, the rulroad might

clect to contract with a thurd par.y to perform those functions

" See Fxhibit P 53 1 evidewe
' Seg Mr DeClennt's cemificaion of Apc ' 17, 2007




Alleped Violations of the 2D Regulations

NIDEP claims therc were a vanely of violatiens of the 2D Regulations dunng the
time the Facility was operating, justifying the closure of the faciiity until defenaanis have
established thewr willingness and abihity to comply, irespective of Magne's involvement
in the operatton NJDEP's complnt alleged violauons of mine scparate sections of the
2D Regulations ® Those claims were also framed by correspondence forwarded to J P
Rail by NJDEP pnior to the filing of suit ' “The proofs at tridl were primanly presented
through Ms McPeak, an NJDEP employec who wisited the Facility frequently,
particularly when 1t was operating

There are separate provisions of the regulations which apply to ralroads which
transport waste exclusively in sealed containers and those whose operations imvolve solid
waste upping Tlis Facility was constructed for sohid waste tipping and would theretore
be subject to the latter provisions, appearing at NJ A C 7 26-2D-1(d) Fhere are iwenty
scven separate subsections to that portion of the regulaniors  NJDEP presented proofs as
to a hmited number of those subsections  Those proels will be reviewed, with reference
to the particular subsections at 1ssue  There are a vanety of 1ssues presented as to the
proper interpretation of the regulations and as to just what occurred at this Facility

NJAC 726-2D 1(d)(1) requires that all processing of matenals, including
storage, occur within the confines of an enclosed butlding that complics with the
provisions of the Unitorm Commercial Code (heremalter “UCC™ ‘That secuion of the
regulahions ruses several discrete wssues  Plaintiff has suggested that the building

constructed by Magic docs not comply with the UCC, but did not offer any vonvincing

' See paragraph 38 ot rue complant
* S Mo Skacel's fetter of Tebruars 10, 2005, Cxhbit P37 12 svidie




proofs on that 1ssue (Defendants’ witnesses relied on the fact that the plans for the
building had been approved by an archutect ) Onc could argue that the building, as
constructed, 15 not fully enclosed As already noled, it 1s open where the tracks enter and
leave the building The gate at onc side of the bwilding does not extend to the roof,
leaving a substantial opening even when the gate 1s closed  This court 1s not convinced,
however, that the buriding 15 not adequately ““cnclosed” to comply with the regulation 1n
queshion It 1s clear, however, that some sorting and storage of matentals did occur
outside the building 1tself, in violation of the regulation (Sce, for example, photographs
P21, P22 and P32 1n evidence, depicting esther metals or cardboard bemng moved out of
the arca of the building Matenals that were extracted were regularly placed in containers
outside the bulding, at least for some limited time )

NJAC 7 26-2D 1(d}2) and (3) require all fucibities to insure the proper
containment, collection dnd disposal of waste water. i part by having “‘concrete or
cquivalent™ upping floors and ramps  Ms McPeak (uestioned the adequacy of the
defendants’ system dealing with waste water, noting that a number ol drains had been
removed, al least for some perniod of ime  As a general matter, this court saw no reason
to question Ms McePeak's testumony as to her observations at the Facility, or her own
perspective on the dispute as to defendants’ comphance By the same token, the
regulation does not provide any clear, objuctive: standard by which to measure
compliance with respect to this 1ssue  Piantiff sunply did not establish a violation of that
subscction of the regulations

NJAC 726-2D I{d)4) requires that the operator clean each arca where waste

kas beer deposized “within each 74 hour period ™ Ms McPeak noted thal waste was




sometimes lcft on the tipping floor at the end of the day That 15 not necessarily
mconsistent with the specific terms of the regulation which does not speciiy when during
the day the area s to be cleaned  Plant:fF did not estabiish a violation of that subsection
of the rcgulations

NJAC 726-2D 1(d)7) requires implcmentation of “methods of effectively
controlimg dust  to prevent migration outside the enclosed building and off-siie ** Ms
McPeuk descnbed defendants’ method of controlling dust as a “garden hose,”
presumably used to water any area where dust might be generated Defendants disputed
that description, suggesting only that the hose that was used was somewhat larger than a
garden hose It 1s clear defendunts did not have any dust suppression system i place
when the Facility first began operating, and never implemented any sophisticated dust
suppression svstem By the same token, the regulation does provide ary objective
standatd for dztermimng whether or not a system which 1s in place 1s “efleciive ™
Plamntift did not establish any ongoing violation of that subscction of ihe regulations

NJAC 726-2D 1{d)X9) requires that an adequatc water supply and adequate
firc-fighting equipment are to be maintained or be readily available Ms McPeak
questioned the adequacy what ever arrangements were initially made for fire suppression,
but her testimony on that 1ssne was based on what others had told her She also appearcd
to concede that an appropnidte fire suppression sysicm was ultimately in place Mr
DcClemsnt testified that the Facility was waspected by the Pleasantville frc inspector who
was apparently satisfied with what was presented Plamnff did not establish an ongo:ng

v:olabion of that subsecuion of the regulations
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NJAC 726-2D 1{d)(11) requires that cach facility “shall operate cortified
scales™ for certain reporting requirements established under other regulations  Ms
McPeak noted there were no truck scales at the Facthity Defendants noted that Magic
was permiited (o use truck svales owned by another business located 1n the immediate
area, which was involved 1n the transloawhng of other matenals with the ratlroad The
regulations do not require that the scales be located at the facilnty rtself Plamtift dud not
cstablish a violation of that subsection ot the regulations.

NJAC 726-2D 1{d)12) provides that facilitics on-site roadways and storage
areay shall have concrcte or asphalt paving “in thosc area subject to vehicle loadimg and
unloading activitics *° Ms McPeak noted that the roadway was not paved Unfortunately,
in the circumstances presented here 1s unclear just how to define what should be
comsidered “on site ™ This Facility 1s focated on one portion of 4 property ownexd by J P
Rail, apparently used for a vanety of transleading activiies apart from the transloading of
solid waste that occurs at the building constructed by Magic While the road leading to
the building may be unpaved, the loading and unloading activitics at issue here gencrally
occur 1n or around the bwlding Plaintiff did not estabhsh a violation ot that subscction of
the regulations

NIAC 726-2D 1(d)X21) provides that with the cxception of cerlain materals
stored 1n sealed contaners nonputicscible solid waste shali not remain at the ra:l facility
for more than 10 days Ms MePeak's testimony mdicated that had eccurred at least with
respect to matenals that had been extracted fiom the matenals ininally placed on the

tipp.ng floor  Lhere were apparently times whien matertals remaned at the faciiity for os
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long as 20 days It does appear there were some violations of that subsection of the
regulation

NJAC 7206-2D 1(d)23) provades that NJDEP’s representatiy cs have the nght
to enter and inspect any building or other portion of the rail factlity at any e It also
provides NJDEP has the nght to review and copy all records which are required to be
maintained by state or federal law N J A C 7 26-2D 1{d)(27) also deals with
recordkeeping and NJDEP’s nght to inspect documents Ms McPeak indicated that
certain O&D forms were not maintained when the Facihty was first operating She also
noted that records were nltinatcly kept at Mr DeClement'’s offices, a substantiat distance
from the facility and were not readily accessibic when she visited the Facthty  'While the
regulations might be interpreted as requining all records to be kept at the Facihity wself,
they arz also subject to different interpretations  Plintitf did not establish an ongoing

violation of those subsections of the regulations

By way of summary, the court has concluded there were several vioiations of the
2D Regulations whiie the Facility was operating, gencrally involving the processing or
storage of matenals outside the building By and large, however, plaintiff has failed 10
establish there were any substantial violatiuns of those reguiations which posed a specific

threat to public health or safety

Analvsis—Preemption

As already noted, 4 number of courts and the STB has e addicssed the questions of
whether and how [CCTA preempts stale repulation of the processing ot solid waste
which oceurs as a part of the transloading process. offering somew hat different

pe.speciives 01 those questions  The 1ssues piesented ave troabhuy, as suggested by the




detailed and somewhat conflicting analyses that have becn presented  The decisions in

Hi Tech Trans ., LLC. J P Rail, Inc, and N Y , Susquehanna suggest the 1ssue may turn

on a fact scnsitive analysis, focusing on the 1ssucs of ownership or control The STB'’s

decision in New England Transrail LLC suggests the issue may turn on the particular

activity involved  All those decisions have been considered Indeed, 1n appropnate
circumstances, this court could defer to the analysis offered by any one of the courts in
question, or 10 the STB It 1s also clear, however, that this court 1s not bourd by those

decisions See Dewey v R J_Reynolds, 121 NJ 69, 80 (1990) (holding that circuit court

decistons should he afforded due respect by state courts, but are not binding on them),
Glukowsky v_Equity One, 180 N1 49, 71 (2004) (bolding that federal court decisions
are entitled to “respectful consideration in the interest of judicial comily,” but are not
binding on state courts), Lockhart v Fretwell, S06 U'S 364, 376 (1993) (Thomas, J,
concurnng) (clarifying that a state that follows a circuit court'’s nterpretation of federat
law 1s doing so “because 1t chooses to amd not because 1t must ') See also Glukowsky,
180N J at 64 (holding that the mlempretation of a statute by a lederal agency responsible
for cnforcing that statute 1s entitled to substantial deference)

In addressing plamntiff’s request for the 1ssuance of 4 prehminary ijunction, this
court adopted a very restnctive view on the 1ssue of preemplion, concluding in simple
terms that [ICCTA should not be interpreted as precmpting state regulation of the
processing of solid waste when that occurs as a part of the transloadimg process  That
perspect:ve appesis o be consistent with Corumssioner Mulvey's dissent in New
England Thansral LT €, focusing on the authonty and responsibility vested i the states

with respect to the wndhing of sohd waste Under that type of analye's, even regulating




through permitting would be permitted’ From this court’s perspective, the processing of
sohd waste 15 qualitatively different from the handhag of other matenals more typically
involved 1n the ransloading process In that context it 15 reasonable to suggest that the
transloading of solid waste should be considered * transportation to rail” rather than
“trarsportation by rail” urespective of the dentity of the indi iduals or entities inmvolved
mn the transloading process, at least when 1t involves the type of dumping and extraction
or segregation of matenals involved here. All processing of solid wastc, even that
perfotmed by a railroad’s own employees, would be subject to state regulation, including
permutting (An entirely different analysis might be appropnate where solid waste 1s bemg
transported 15 scaled containers and 15 not exposcd to the environment That circumstance
1s ot presented here ) From that perspective, the type of fact sensitive and case specific

analysis suggested by 1 Tech Trans, LLC.JP Rail Inc and N Y , Susquehanna may

not be necessary The SIB's focus on specific actuvities such as shredding may be
misplaced In the end this court is not convincec that Congress intended the preemption
provisions of ICCTA to extend to the processing of solid waste Simularly, this court 1s
not convinced Congress intended that the types of disunctions thar have developed in the
vanous reported decisions dealing with the matter would be determinative on that 1ssue
in Ridgeficld Park the New Jersey Supreme Court concluded that ICCTA
preempted permitting, with respect to local zoning and land use regulation, while
pemutting more Lmited regulation pursuant to police powers That opinion 1s ubviously
binding on this court, and could suggest a different resalt than that notad above [hat
apimion. howes cr, did not deal with the processing of solid waste Tt did not deal weh the

transloading process  Indeed, the STB’s recent decision in New [ngland Tiansiatl ELC




suyyests that agency has concluded that the states may be able to regulate railroad
facilities involved i the processing of sohid waste, even through pernutiing, m
appropnate circumstances The STB was clcarly aware of the body of case law
indicating that the statcs’ police powets were not entirely preemapted by ICCTA, and cited
the opinion 1 Ridgeficld Patk 1n a footnote to the portion of its opinion dealing with that

issue New England Transrail, 2007 STB LEXIS 391, *21 n43 It was m that context

that the STB indicated that “[1]f NET chooses to conduct the shredding activities, they
would be subject to the full panoply of state and local regulatton,” clearly suggesting that
state permitting of the transloading operation would be appropnate n that circumstance
2007 STB LEXITS 391 at *36

[n other circumstances, this court might have been requured 1o resolve the
guestion of whether ICCTA does in fact preempt state regulation of the processing of
solid waste by rail carmiers through permattimy That 1ssue, however, 1s not presented
here As noted above, New Jersey's regulatory scheme. as implemented though NJDEP's
own regulations, does not subject rail cartiers to the permiting process  The permatting
1ssuc, under SWMA, 15 not before this court

NJDEP has attempted to regulate this Facility based on 1ts claim that it 15, 1n
essence, a sohd waste trausfer station bemng opciated by Magic NJDEP's concerns as to
that 1ssue are understandab;e, but the facts cstablished at tnal simply do not suppori that
claim In the end, this court 15 satisiied that J P Rail has retained vontrol over the Cacility

tise Il and the transloading process and thal it is apprepniate o treal this as a ratiroad

faciluy exemp! [rom permitting vi:der the regulattons in guestion




This court 1s sahsfied, howevecr, that the State’s effort to regulate this Facility
through the application ot the 2D Regulattons 1s not preempled by ICCTA There are a
nimber of perspectives that can be offered on that 1ssue First. and most basically, this
court 1s not convinced that ICCTA should be mterpreted as preempting state regulation of
railroads which elect to hecome mvolved in the processing of solid waste On that havis
alone, the 2D Rcgulations would appear to he an appropriate exercise of New Jersey's
authonty and responsibility in that area.

J P Rail has owned and uscd the Pleasantville property for a substantial pencd
of tme¢ This court has concluded that J. P Rail did retain control of the Facility and the
transloading process while the Facility was operaung, and that it 1s generally appropnate
to treat this as a ratlroad operation Nonge of that necessanly hmits the State’s ability to
regulate the Facihty The opinions in Hy Tech Trans . LLC and J P Rail Inc_did prohibit
specific transloading operations, basced on the mvolvement ot entit.es other then the
railroads. on the theory that those operahons involved “transportation to rail” rather than
“transportation by rul * Those opinions did not address what regulanon would have been
permitted, 1f only the railroads were involved 1n those operations At the least, 1t would
appcar appropnatc to treat the 2D Regulations as the type of imited regulation permitted
under the analysis in Rudgefield Park  That 1s not necessanly inconsistent with the STB's
decision 1n New England Transrail LLC, which does recoguze some hmits on ICCTA
preemption. even 1n 1he ahsence of the type of activity which would subject a railioad to
“the tull panoply™ of stale and loval regulat.on

Accordingly. this court recogmzes NJDEPs nght to regulate the Pleasantiviile

Facility pursnant to the 29 Regala' ons b4t 1s not convirced NIDIP has the night to




prohibut operations at the Facility bused either on Magic's mvolvement in the
transloading process or violations ot the regulations themselves NJDEP did establish
there were some violathons of those regulations at the Pleasantville Facihity while it was
operating Thosc violations, however, were relatively limited and would not justify an
order prohimting continucd operations The entry of such an order would ciearly be
problematic Port:ons of the regulations 1n question govem the actual transloading
operation It 1s not at all clear how J P Rail would establish it was in ll compliunce
with the regulations if it 1s not permitted to operate In any event, i the context of this
case, the entry of an ordcr prohibiting operation until there was full complhiance with the
regulations would be the equivalent of requinng permitting, which 1s not appropniate

under the regulations themselves

CAFRA
New Jersey hus atternpted to regulate the processing of sohd waste through

SWMA, but has not required ta1lroads 10 obtain a permit hefore operating a transloading
facility which processes solid waste  NJDFP has also asked the court to prohint the
operation of this Facihfy under CAFRA CAFRA was enacled to regulate development
within certain coastal arcas and does (hat pnmanly through the permiiting process See,
for example, NJ S A 13 19-5 through NJS A 13 19-6 The property at 1ssue heic
appears to be within the areas which are subject to regulation under CA[RA Therc 1s no
indication the state has acted to excuse rarlroads from permitting under CAFRA. as had
occucred under SWAMA wath the cuactment of the 2D Regalatiuns in 2004 In that
context. one could argue thar defenaants should not have proceeded with tae

constiuction: ol thus Facility without an appropnate permut under CAl RA
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Ths court 1s satisfied, however, [ICCTA dous preempt the type of permitting
gencrally required under CAFRA, with respect to ratlroad property Unlike SWMA,
CAFRA does not regulate a specific activity It regulates the development of property
within certan specific areas It 1s akin to the zoning and land use regulanions at 1ssue 1n
Ridgefield Park This court s satisficd the New Jersey Supreme Court’s opinton mn that
casc bars the state from requinng the 1ssuance of permits pnor to the development of
railroad property located within areas that arc otherwise subject to CAFRA  Plaintiff has

not c¢stablished a nght to injunchive relicf under CAFRA

Conclusion
The prehminary injunction which was prcviously entered will be vacated J P

Rail wiil be permitted to reopen the Facility, without prior approval from NJDEP, suiject
lo une speciiic condition rela‘ed to the controver sy presented 1 this itigation ‘Lo the
extent J P Rail elects 10 mvolve Magic n the transloading of matenials am this facility,
that ts to be done pursuant to 2 wntten agrcement clearly definng Magic's role and the
financial arrangements between Magic, § P Rail and SRNJ Logistics NJDYLP 15 to be
provided with a copy of any such agreement, as soon as the agrcement has been exccuted
Modificauons of any such agreement are also to be provided on an ongomg basis

The operation of the Facility will be subject to the 2D Regulations [u the extent

J P Rail elects to resume operations, NJDEP will have the nghi to enforce those

rcgulations prospectively NJDEP’s represcrtatives shall have Lthe right to vis:t and

inspect the Facility ¢ any tune To the exlent NJDEP concludes defexiants do violate the
2D Rezulations m the futwie, 1t may proceed against defendants under the en"orccirent

provisiors of SWMA SeeNIS A 2 1E-9, authonzing NJDEP. tarough the




commussioner, 1o 1ssue orders, institute civil proceedings, levy civil admmistrative
penaltics, bring a:tions for civil penales, and to petition the Attomey General to bring
cnmunal actions  Depending on the specific action taken, those matters may be pursued
in municipal court or 1n the tnial division of Supenor Court Altematively, other actions
will be subject 1o review thraugh the Office of Admumstrative Law, and on appeal to
NJDEP itsclf and the Appcllate Division of Supcrior Court

Judgment will be entered accordingly

L)
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Iou s-m ' mr_ Im
Governgr Commimnoner
Office of Legal Affurg
401 B. Swmoe Street,4ih Fir, PO Box 402

Trenkon, New Jorsay 08625 )
Telophooe (609) 197.0715 ,

Office of Administrative Law

Attention: Librarian

9 Quakerbndge Plazs .
Quakerbndge Road

P.O. Box 049

Trenton, New Jersey 08625

RE: New Jersey Department of Eavironmenial Protection, Burean of Solid Waste
Compliance and Erforcement, Petitoper, v Magic Disposal, In¢. TS/MRF,
Respondent.

OAL Dkt. No. ESW 4763-05

“Encloscd please find-an Order in the above-referenced matter mg:nadbthsnP Jackﬁun,
Commissioner, Department of Environmental Protection.
Sincerely,

]
Eml

¢ David M. DeClement, Esq (by fax & certrfied mail)
Bruce Velzy, DAG (by fux & iuterotfice mail)

New Jersey fr An Eqnel Opporainsty Employer 8 Printed on Recyciéd Poper andl Recyciable




OFFIGE OF LEGAL A=FAIR Fax:ED9-994-2488 hov 26 2007 12:16 P.03

State of New dersey
DEPARTMENT OF ENVIRONMENTAL PROTECTION
Jown 5. CorzINg . Tisa P Iacxson
Govermar Covmuzsioner
DEPARTMENT OF ENVIRONMENTAL ADMINISTRATIVE ACTION
PROTECTION, BUREAU OF SOLID FINAL DECISION
WASTE COMPLIANCE AND
ENFORCEMENT,

)
)
)
)
)
Petitionery, )
)  OALDKT NO: ESW 4763-05
) 1
)
)
)
)
)

v.

1
¥
]

MAGIC DISPOSAL, INC. TS/MRF,

Respondent.

The Initial Decision of Admunistrative Law Judge W. I'odd Miller is HEREBY
ADOPTED, no timely exceptions having been filed, andﬂxedecimonbdngrusonahlemf

properly based upon the record.
IT IS SO ORDERED.
DATE:_ ol b | ¢ 24{__1
a B, Jacksom, Commissionx
New Jerscy Departroent of
Exrvironmental Protection
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DEPARTMENT OF ENVIRONMENTAL PROTECTION,
BUREAU OF SOLID WASTE COMPLIANCE AND ENFORCEMENT, Pm
v.
MAGIC DISPOSAL, INC. TS/MRF, RESPONDENT
OAL Dkt No. ESW 4763-05

SERVICE LIST

David M. DeClement, Esq.
55 Sirapson Avenne,

P O.Box 217

Pynan NJ 08071

Bruce A. Velzy, DAG

N.J. Department of Law & Public Safety
Division of Law

R.J. Hughes Justice Complex, 7th Flr.
2S5 Market Street, PO Box 093
Trenton, NJ 08625




State of New Jersey
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OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT NO ESW 4763-05
AGENCY DKT NO PEA 050001-131825

DEPARTMENT OF ENVIRONMENTAL
PROTECTION, BUREAU OF SOLID
WASTE COMPLIANCE AND
ENFORCEMENT,

Petitioner,

v

MAGIC DISPOSAL, INC T/S/MRF,

Respondent

Bruce A. Velzy, Deputy Attomey General, for petitioner (Anne M Milgram,
Attormney General of New Jersey, Attomey)

David M. DeClement, Esq . for respondent

Record Closed September 7, 2007 Decided October 11, 2007

BEFORE W. TODD MILLER ALJ

STATEMENT OF THE CASE

On January 28. 2005, the New .Jersey Department of Environmental Protection
(NJDEP or Department). thraugh the Director of the Dviston of County Environmental

e lerses han Epai Jppormove Cmpoaner
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and Waste Programs 1ssued a Administrative Order and Notice of Civil Administrative
Penailty Assessment (AONOCAPA) against respondent, Magic Disposal Inc TS/MRF
(Magic) in the amount of $700,000 The penalty was imposed after two years of
inspections, on twenty different dates, found that Magic violated provisions of the Solid
Waste Management Act, NJS A 13 1E-1, et seq, and the related regulations, as well

as conditions enumerated in Magic's operatng permit and site plan approval Magic
primarily disputes the amount of the penalty for equitable and fairness reasons For the
reasons discussed below, | AFFIRM the penalty imposed by the NJDEP

PROCEDURAL HISTORY

The petiioner requested a fair heanng and the matter was transmitted to the
OAL on July 11, 2005, to be heard as a contested case pursuantto NJ S A 52 14B-1
to 15 and 14F-1 to 13 Heanngs were held on January 23, 2007, February 8, 2007,
March 22, 2007, and June 5, 7, 12 and 15, 2007, in Atlantic City, New Jersey The
heanng proceeded on those dates and the record closed upon the receipt of NJDEP's

reply bnef on September 7, 2007

STIPULATION OF FACTS

Apnt 29, 2002

1 DEP Inspector Ronald Feehan inspected Magic Disposal on Apnl 29,
2002

2 As a resuit of the Apnl 29, 2002 inspection, DEP i1ssued a Notice of
Violation to Magic Disposal cting violations of Permit Conditions 14 and 23 (See
Exhibit P-8)

June 10. 200

3 DEP Inspector Ron Feehan mspected Magic Disposal on June 10, 2002
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4, As a result of the June 10, 2002 inspection, DEP i1ssued a Notice of
Violation to Magic Disposal for viclation of the SWF Pernmnit Condttions 14 and 16. (See
Exhibit P-8)

July 31, 2002

5 DEP Inspector Ron Feehan inspected Magic Disposal on July 31, 2002

8 As a result of DEP's inspection of Magic Disposal on July 31, 2002, it
issued a Notice of Violaton to Magic Disposal citng violations of SWF Permit
Conditions 4, 14 and 15(f) (See Exhibit P-10)

September 18, 2002

7. DEP inspector Ron Feehan inspected Magic Disposal on September 18,
2002

8 Magic Disposal receved solid waste and recyclable matenal at s transfer
station 1n the following amounts (in excess of 125 tons) ard on the following dates

a 9:5/02 144 96 tons
b 9/9/02 140 35 tons
c 9/10/02 180 12 tons

9 As a result of the inspection on September 13, 2002, DEP issued a Notice

of Violation to Magic Disposal citing viclations of SWF Permit Conditton Nos 4, 15f,
15¢c, 14 and 13 (See Exhibit P-12)
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January 17 2003

10  DEP Inspector Ron Feehan mnspected Magic Disposal on January 17
2003

11 Magic Disposal received solid waste and recyclable matenal in the
following amounts (in“excess of 125 tons) on the following dates

12/3/02 140 29 tons
12/4/02 138 78 tons
12/5/02 130 47 tons
12/6/02 136 70 tons
12/9/02. 147 89 tons
12/10/02 243 82 tons
12/11/02 155 75 tons
12/13/02 221 45 tons
12/117/02 159 35 tons
12/20/02 198 72 tons
12/28/02 191 39 tons
1/3/03 168 1 tons
1/6/03 177 01 tons
1/8/03 165 01 tons
1/10/03 150 62 tons

T o - 0 a0 T o

> -

—

© 3 3

12.  As a resuit of its inspection on January 17, 2003, DEP 1ssued a Notice of
Violation to Magic Disposal citing violations of SWF Permit Conditions 4, 15f, 28, 15¢
and 13 (See Exhibit P-14).

March 7, 2003

13  DEP Inspector Ron Feehan inspected Magic Disposal on March 7, 2003
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14  Dumping waste outside Magic Disposal's fransfer station building, as set
forth in Exhibit J-1 (1132) viclated Condifion Nos "4, 13 and 15f of Magic Disposal's SWF
permit

15  Magic Disposal received solid waste and recyclable matenal in the
following amounts (in excess of 125 tons) on the following dates

2/13/03 149 44 tons
2/22/03 170 26 tons
2/24/03° 135 24 tons
3/1/03 143 21 tons

a 0O o

16  As a result of DEP's inspection on March 7, 2003, 1t tssued a Notice of
Violation to Magic Disposal for violatons of SWF Permit Condition Nos 4, 13, 14, 15 ¢,
15f, 23 and 268 (See Exhibit P-18)

May 16, 2003

17 DEP Inspector Ron Feehan inspected Magic Dispesal on May 16, 2003

18  Magic Disposal received the following amounts of soiid waste and
recyclable matenal (in excess of 125 tons on the following dates

a 5/5/03 283 21 tons
b 5/6/03 147 87 tons

19  As a result of DEP's inspection on.May 16, 2003, it issued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condifion Nos 4, 13, 14, 15¢,
156fand 23 (See Exhibit P-18)
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July 22, 2003

20  DEP Inspector Ron Feehan inspected Magic Disposal on July 22, 2003

21 Magic Disposal received the following amounts of solid waste and
recyclable matenal (in excess of 125 tons) on the following dates

a 7/15/03 294 39 tons
h 7/17/03 432 10 tons
c 7/18/03 259 02 tons

22  As a result of DEP's inspection on July 22, 2003, it 1ssued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15¢,
15f and 23 (See Exhibit P-20)

September 9, 2003

23  On September 9, 2003, DEP Inspector Ron Feehan inspected Magic
Disposal

24  On September 9, 2003, outside the transfer station bullding and past
Magic Disposal's scale, Magic Disposal piled soiid waste ID Types 13 and 13C During
DEP’'s inspection, vehicles delivered solid waste to Magic Disposal which was placed
on the pile referenced in the prior sentence and then waste was placed from this pile
into other solid waste vehicles for off-site disposal .

25  On September 9, 2003, outside of Magic Disposal's fenced/paved ares,
Magic Disposal had piles of

a concrete slabs and smaller pieces mixed with dirt {approx 6 high x
10" wide x 100’ long),
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b wood, stumps, tree parts and dirt (approx € high x 10’ wide x 50°
long),

c tires (approx. 5’ high x 10" wide x 30’ fong,

d creosate poles of vanous lengths, from 2' to 12° (n a pile
approximately 6’ high x 15' wide x 30' long).

e Magic also had a full, tarped 100 cubic yard transfer trailer, a full
untarped 100 cubic yard transfer traller and another transfer trailer containing sohd
waste

26  The solid waste oescribed in the prior paragraph, stored outside of Magic
Disposal's fenced/paved area, viclated Magic Disposal's SWF permit condition Nos 4,
13 and 15f

27 Magic Disposal accepted the following amounts of solid waste and
recyclabie matenals (in excess of 125 tons) on the following dates

8/2/03 134 65 tons

8/8/03 162 98 tons

8/11/03 150/39 tons
8/12/03 410 10 tons
8/14/03 185 3 tons

8/16/03 144 42 tons
8/20/03 271 90 tons
B/22/03- 280 37 tons
B/27/03 198 33 tons
| B/28/03 156 74 tons

~ 0 0 0 T W

=

28  As a result of its inspection on September 9, 2003. DEP 1ssued a Notice
of Violation to Magic Disposal for wiolations of SWF Perrut Condition Nos 4, 13, 14,
15¢, 15f, 22 and 23 (See Exhibit P-23)
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October 9, 2003

29 DEP [Inspector Ron Feehan inspected Magic Disposal on October 9,
2003

30 Magic Disposal accepted the following amounts of solid waste and
recyclable material (in excess of 125 tons) on the following dates

9/4/03 132 77 tons

8/9/03 127 08 tons

9/13/03 348 15 tons
9/18/03° 146 76 tons
9/19/03 157 73 tons
8/23/03 394 54 tons
9/26/03 167 47 tons

o ™M™ 0 o 0O T

October 23, 2003

31 On October 23, 2003, DEP Inspectors Ron Feehan and Bob Harkin
-inspected-Magic Disposal

32 Magic Disposal accepted the following amounts of solid waste and
recyclable matenal (in excess of 125 tons) on the following dates

10/10/03 311 6 tons

10/11/03 168 36 tons
10/17/03 211 33 tons
10/20/03 204 12 tons

a O O o

33 As a result of its inspection on Cctober 23, 2003, DEP issued a Notice of
Violation to Magic Disposat for violations of SWF Permit Condition Nos 4, 13, 14, 15c,
15f, 22 and 23 (See Extubit P-28)
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January 8. 2004

34 On January 8, 2004, DEP Inspector Ron Feehan inspected Magic
Disposal

35 On January 8, 2004, when Magic Disposal deposited and loaded
cardboard in trailers outside the transfer station building (Exhibit J-1, 40} and when
solld waste was dumped outside Magic Disposal's transfer staton building m an
unapproved area (Exhibit J-1 1]41), Magic Disposal violated its SWF Permit Condition
Nos 4 and 15f

38 Due to a backup caused by the New Years holday season, solid waste
had been deposited overnight between January 8, 2004 and January 9, 2004 on Magic
Disposal's transfer station tipping floor

37 The bacﬁlog of solid waste caused by the New Years holiday season
violated Magic Disposal’'s SWF Permit Condition 13

38 “Due to a backup caused by the"New Years holiday season, solid waste
had been deposited overnight between January 8, 2004 and January 9, 2004 on Magic
Disposal s transfer station tipping floor

38 Magic Disposal accepted the following amounts of solid waste and
recyclable matenal (in excess of 125 tons) on the following dafes

a 12/10/03 140 52 tons
b 12/12/03 279 87 tons
c 12/19/03 170 29 tons
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40  As a result of its inspection on January 8, 2004, DEP 1ssued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15f,
and 23 (See Exhibit P-30)

February 27, 2004

41 On February 27, 2004, DEP Inspector Ron Feehan inspected Magic
Disposal

42  On February 27, 2004, paste the scale, Magic Disposal had allowed a pile
of bulky wastes (approx 15’ high x 45' long x 30' wide) such as construction and
demolition waste and furniture and other objects (sold waste ID Types 13 and 13C) to
be deposited in its outdoors yard, extending into the entrance of the fransfer station
building

43  On February 27, 2004, Magic Disposal stored a pile of metal salvage
along a fence, in the transfer station yard, which separates the approved paved facilty
from an unpaved area

44  As a result of its inspection on February 27, 2004, DEP 1ssued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15¢c,

15f, 23 and 26 (See Exhibit P-32)

FINDINGS OF FACT

The findings of fact provided below are those embodied 1in the NJDEP's closing
submission | have adopted these proposed findings as mine They are well organized,
consistent with my notes and are supported by extensive references to the transcripts
or documents In evidence The presentation of the violatiors is by date of occurrence
culminaing over a two year period beginning February 6. 2002, to December 8, 2004
It also prowides factual summanes supporting the bas:s for the penaity ogether with

facts supporting the need for deterrence
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A Magic Disposal's Transfer Station

1 Between January 1, 2002 and January 1, 2005, Magic Disposal operated a solid
waste facility located at Ridge Avenue & Jefferson Ave, Lot 65, Block 1807, Egg
Harbor Twp , Atlanfic County, New Jersey, with DEP solid waste ID# 131825
Exh J-1, 11

2 The Magic Disposal solid waste facility was permitted by the Department of
Environmental Protection ('DEP" or “the Department”) as transfer stanon and
matenals recovery facility Exh J-1, {2

3 A transfer station ts a solid waste facility at which solid waste 1s transferred from
one solid waste vehicle to another sold waste vehicle for transportation to an off-
site solid waste facility Exh J-1, 3

4 A matenals recovery facility (or "MRF"} 1s a solid waste faciity such as a transfer
station which 1s primarnly designed, operated and permitted to process a
nonhazardous solid waste stream by utihizing manual and/or mechanical
methods to separate from the incoming waste stream categories of useful
matenals which are then returned to the economic mainstream in the form of raw
materials or product of reuse Exh J-1, 14

B Magic Disposal's Permit

5 The Department 1ssued a soiid waste faciity (“SWF"} permit to Magic Disposal
on June 7, 19986, which was modifiea on August 13, 1998 Exh J-1, 15

8 The Department dented renewal of Magic Disposal's SWF permit on January 27,
2005 and Magic Disposal's SWF at Jefferson & Ridge Avenues s no longer
operational Exh J-1, 16

7 Magic Disposal’'s SWF permit allowed it to accept for processing and transfer the
following waste 1D types

a ID Type 10 - Municipal Waste {household, commercial, and msttutional)
b ID Type 13 - Bulky Waste
c D Type 13C - Construction & Demolition Waste Exh J-1, 7 s

8 Condition 12 of Magic Disposal's SWF Permit allowed 1t to accept solid waste for
processing between 7 00 am and 10 00 pm, Sunday through Saturday Exh J-1,

18

9 Condition 12 of Magic Disposal’'s SWF Permit allowed it to process solid waste
between 7 00 am and “0 00 pm, Sunday through Saturday Exh J-1, |9

11
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10

11

12

13

14

15

16

17

18

Condition 13 of Magic Disposal's SWF Permit allowed it to receive a maximum of
125 tons of solid waste and/or source separated recyclable materiais each day,
but no more that 696 5 tons of solid waste and/or source separated recyclable
matenals each week Exh J-1, §10 This daily tonnage imitation includes both
sohd waste and source-separated recyclables NJAC 7 26-2 11(b)10

Condition 13 of Magic Disposal's SWF Permit allowed solid waste to be
deposited only in areas within its transfer building specifically identified in the
design drawings set forth in SWF Permit Condition 4 Exh J-1, §11 See also,
NJAC 726285(b)2 (" Facilites shall be designed with faciity processing,
tipping, sorting, loading. storage and compaction areas located within the
confines of an enclosed building ), Exh P-1, Exh. P-58, Exh P-59, page 3
(Response to Comment 4)

Condition Nos 4 {the site plan) and 15f of Magic Disposal's permit required the
dumping and processing/handling of cardboard inside the transfer station
buiding Feehan, Tr1@52-60, Byme, June 5, 2007, Wayne Norman,
Tr7@26(24)-27{3), Steve Waszen, Tr7@125(15-19) See also, NJAC
7 26 2B 5(b)2

Condition 13 of Magic Disposal’'s SWF Permit required that na solid waste shall
be deposited beyond the confines of the transfer station bwilding Exh J-1, {12
NJAC 726 2B 5(b)2

Condition 13 of Magic Disposal's SWF Permit required Magic Disposal to
“process the amount of solid waste that 1s delivered to it on any given operating
day " Exh J-1,113

Condition 14 of Magic Disposal's SWF Permit stated that, “[n]o solid waste shall
be allowed to remain on the tipping fioor overnight ™ Exh J-1, 14 NJAC 7 26-
2 11(b)2

Condrtion 15a of Magic Disposal's SWF Permit required that all solid waste
residue (other than certain recyclable materials) be cleared from the solid waste
facility so that no solid waste remains overnight on the tipping floor Exh J-1,
15 NJAC 726-2 11(b)2

Condition 15¢ of Magic Disposal's SWF Permmit required that a “movable
concrete barrier or equivalent type of bamcade shall be in place when both the
matenial recovery activities from solid waste and source separated recyclable
material activities are occurning, to physically separate the soliild waste tipping,
processing and storage areas * Exh J-1, {16

Condition 15f of Magic Disposal's SWF Permit required that all sold waste
processing and storage shall occur inside the transfer station building Exh J-1,

7

a See, Exh P-1, Condition 15f ("All processing and storage of solid waste
and all otner related waste processing activities shall be performed within

12
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19

20

21

22

23

Cc

the confines of the facility property as depicted in the approved
engineering design and as explained I1s the documents submitted sn
support of this permit, referenced 1n Conditon No 4, and 1s restncted to
the property identified as Block 1807 Lot65 ")

b Seealso, NJAC 726 2B 5(b)2,

c Exh P-58, Exh P-58, page 3 (Response to Comment 4),

d Testimony of Thomas Byrne, June 5, 2007

Condition 16 of Magic Disposal’s SWF Permit allowed “only solid waste
collector/hauler vehicle properly registered with the Department to deliver
and deposit waste at the faciity " Exh J-1, 18 NJAC 7 26-2 11(c)d

Condition 22 of Magic Disposal's SWF permit required, “ . the facility systems
and related appurtenances shall, at all times, be kept in proper operating order "
Exh P-1, NJAC 7 26-2 11(b)6

Condition 23 of Magic Disposal's SWF Permit required "all areas where solid
waste has come in contact shall be washed daily " Exh J-1. 1119 NJAC 7 26-
2 11(b)1

Condition 23 of Magic Disposal's SWF Permit required all “faciliiy floor drains,
sumps and catchment basins shall be maintained free of obstruction to faciltate
effluent dramage 'Exh J-1,720 NJA C 7 26-2B 5-(b)1

Condition 26 of Magic Disposal's SWF Permit required "Arr Pollution Controf
Equipment shall be in operation dunng all hours of facility operation " Exh J-
1,921 NJAC 7 26-2B 5-(b)7

Magic Disposal Transfer-Station Activities and Permit Violations

February 6, 2002

24

25

26

27

28

On February 6, 2002, Magic Disposal allowed loads of bulky waste to be
dumped outside of its transfer building, Exh J-1, 122

Magic Disposal's dumping of bulky waste outside of its transfer station building
violated SWF Permit Condition No 13 Feehan, Tri@34 (10-23})

On February 6, 2002, when it was inspected by DEP and while Magic Disposal
was operating, Magic Disposal did not have its air pollution control equipment
turned on Exh J-1, 123

Magic Disposal's turning off of its air pollution control equipment on February 6,
2003, violated SWF Permit Condition No 26 Feehan, Tri@36 (8-23)

On February 6, 2002, when it was inspected by DEP Magic Disposal's transfer
station building contained bulky wastes which had been slored overnight Exh J-
1, 7124

13
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29

30

31

32

The overmight storage of waste at Maé;c Disposal violated SWF Permit Condition
No 14 Feehan, Tri@37(16) - 38 (1)

On January 4, 2002, Magic Disposal received schd waste and recyclable
materal in excess of 125 tons Exh J-1, §25

The receipt of sold waste and recyclable matenals on January 4, 2002, in
excess of 125 tons, violated Magic Disposal's SWF Condition No 13 Feehan,
Tr1@38 (2-18), 40 {1-6)

As a result of the February 6, 2002 inspection, DEP 1ssued a Notice of Violation
to Magic Disposal ciing violations of Permit Condition Nos 13, 14 and 26 See
Exhibit P-4

April 29, 2002

33

34

35

36

37

38

DEP Inspector Ronald Feehan inspected Magic Disposal on April 29, 2002 Exh
J-2, 11

On April 29, 2002, Magic Disposal had failed to clean its tipping floor from the
prior day's waste handling and processing activites Exh P-5, Feehan, Tri@117
(12-22)

Magic Disposal's fallure to clean its tipping floor violated Condition 23 of Magic
Disposal's solid waste facility permit Exh P-5, Feshan, TA@117(23)-122(13)

Magic Disposal stored solid waste on its transfer station tipping fioor overnight
between the night of April 28, 2002 and the morning of Apnl 29, 2002 Exh P-5,
Feehan, Tri@117(12-22)

Magic Disposal's overnight storage of solid waste on its tipping floor on Apni 28,
2002 violated Condition 14 of Magic Disposal's solid waste facility permst Exh P-
5, Feehan Tri@117(23)-122(13)

As a result of the Apnl 29, 2002 inspection, DEP 1ssued a Notice of Violation to
Magic Disposal ctting violations of Pemmit Conditions 14 and 23 See Exhibit P-6
Exh J-2, 72

June 10 2002

39

DEP Inspector Ron Feehan inspected Magic Disposal on June 10, 2002 Exh J-
2.3
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40

40

41

42

43

44

45

Magic Disposal, according to its site foreman, stored solid waste on its transfer
station tipping floor overnight between the night of June ? 2002 and the morning
of June 10, 2002. Exh P-7. Feehan, February 8, 2007

Magic Disposal's overnight storage of sohd waste on its transfer station tipping
floor violated Condition 14 of Magic Disposal’s solid waste facility permit Exh P-
7, Feehan, February 8, 2007

On June 10, 2003, n the area on Magic Disposal’s site plan designated for
storage of empty containers, Magic Disposal had three 40 cu yd roll off
compactor containers filled with waste Exh P-7, Feehan, February 8, 2007

The storage of contamners full of waste in the empty storage area site violated
Magic Disposal's SWF Permit Condition No 4 Exh P-7, Feehan, February 8,
2007

On June 10, 2002, Magic Disposal had at its facilty two solid waste vehicles
loaded with soid waste which were not registered with the Department Exh P-7,
Feehan, February 8, 2007

The presence of an unregistered solid waste vehicle at Magic Disposal violated
Condition 16 of Magic Disposal's solid waste facillity permit Exh P-7, Feehan,
February 8, 2007

As a result of the June 10, 2002 inspection, DEP 1ssued a Naotice cf Violation to
Magic Disposal for violation of SWF Pemnit Conditions 14 and 16 See Exh P-8,
Exh J-2, §4

July 31, 2002

48

47

48

49

1

DEP Inspector Ron Feehan inspected Magic Disposal on July 31, 2002 Exh J-
2,15

On July 31, 2002 Magic Disposal had dumped a load of cardboard mixed with
solid waste (approximately 10' high x 30’ wide x 6' long) outside of s transfer
station building and Magic's workers were removing the solid waste residue from
that cardboard outside of Magic Disposal's transfer station buiiding Exh P-4,
Feehan, February 8, 2007

This outdoor deposit and processing of cardboard with solid waste mixed in
violated with Conditions 4 and 15(f) of Magic Disposal's SWF permit Exh P-9,
Feehan, February 8, 2007

On July 30, 2002, in the area past the fence and improved surface, Magic
Disposal had three pres of dirt mixed with concrete pieces and viryl sicing

DEP ¢ d rot orzer a t-anscr pt for Fecruary 8 20C7, so DEP wil' gene-ically refer to the fact tha:

Ron Feehan testi’ ed or February B, 2007 aboul the violalions between June 10, 2062 ard July 22, 2003
hased on the NJEMS reports ard nspection narratives from those dates that were admitted into evidence

15
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pieces. one small pile of tires. and one pile of stone Exh P-9. Feehan, February
8, 2007

50 The piles of dit mixed with concrete, vinyl siding license, tires, and stones
violated Magic Disposal's SWF Permit Conditions 4 and 15f Exh P-9, Feehan,
February 8, 2007

51 Magic Disposal stored solid waste on its transfer station tipping floor
overnight between the night of July 30, 2002 and the morning of July 31, 2002
See Exh P- 9 (Waszen explained that the cardboard load was dumped outside
because the building door was closed, more waste was on the tipping floor than
had been received that day, and Waszen did not disagree when Feehan said nt
was to Waszen's “advantage to clear the tipping floor areas daily to avoid
these violations "}, Feehan, February 8, 2007 (66 cu yds of cardboard and solid
wastezoutmde the transfer station and 333 cu yds of solid waste on the tipping
floor)

52 Magic Disposal’'s overnight storage of solid waste on its transfer station tipping
floor viclated Condition 14 of Magic Disposal's solid waste facility permit Exh P-
9, Feehan, February 8, 2007

53  As aresult of DEP's inspection of Magic Disposal on July 31, 2002, it 1ssued a
Notice of Violation to Magic Disposal citing violations of SWF Permit Conditions
4, 14 and 15(f) See Exh P-10 Exh J-2, 1|8

September 18, 2002

54 DEP Inspector Ron Feehan inspected Magic Disposal on September 18, 2002
“Exh J-2, 17

55 On September 18, 2002, Magic Disposal did not use a movable barrer to
separate its cardboard processing area from its solid waste area in its transfer
station building Exh J-1. §26

56  Magic Disposal's falure to use a movable barrier to separate its cardboard
processing area from its solid waste area in its transfer station building on
Septerrber 18, 2002 violated Magic's SWF Permit Condition No 15c Exh P-11,
Feehan, Tr1@40(7-19)

57 On September 18, 2002, Magec Disposal stored solld waste on its floor
overnight Exh J-1, 27

*The cuaic yardage of waste referred to in the Proposed Findings of Fact were erher sef forth in Feehan's
inspection narratives, Exhs P-7 (0 P46, n ms teshtmony on February 8, 20G7, or can be derved
agpreximately from multiplying the piles of waste or cardboard by 'ength x width x height and then dvide 1t
by 27
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58

N1

60

81

62

63

64

65

The overnight storage of solid waste by Magic Disposal on its transfer station
tipping floor on September 27, 2002 violated Condition 14 of Magic Disposal's
SWF Permit Exh P-11. Feehan, Tri@ 40(20)-41(2)

Magic Dispesal received sohd waste and recyciable material at its transfer station
the following amounts (in excess of 125 tons) and on the following dates

a 9/5/02 144 96 tons
b 9/9/02 140 35 tons

¢ 9/10/02 180 12 tons
Exh J-2, 18

The receipt of sohd waste and recyclable matenals on the three dates cited in
the prior paragraph, i excess of 125 tons, violated Magic Disposal's SWF
Condition No 13 Exh P-11, Feehan, February 8, 2007

On September 18, 2002, Magic Disposal had two loads of cardboard dumped
outside of its transfer station bullding Exh P-11, Feehan, February 8, 2007

The outdoor dumping of cardboard viclated Conditions 4 and 15(f) of Magic
Disposal's SWF permit Exh P-11, Feehan, February 8, 2007

On September 18, 2002, Magic Disposal dumped outdoars at its transfer station.
in the area beyond its fence piles of tree stumps, concrete mixed with dirt. tires
wallboard pieces and plastic and wooden pallets Exh P-11, Feehan. February
8, 2007

The dumping of poles, tree stumps, concrete mixed with dirt, tires, wallboard
preces and plastic and wooden pallets beyond Magic Disposal's fence violated
Condition No 4 of Magic Disposal's SWF permit Exh P-11, Feehan, February
8, 2007

As a result of the inspection on September 13, 2002, DEP issued a Notice of
Violation to Magic Disposal citing violations of SWF Permit Condition Nos 4, 15f,
15¢, 14 and 13 See Exh P-12, Exh J-2, 79

January 17, 2003

66

67

68

DEP Inspector Ron Feehan inspected Magic Disposal on January 17, 2003 Exh
J-2, 910

On January 17, 2003, Magic Disposal viclated SWF permit Approval Condition 4
(site plan)} Exh J-1, 1|28, Feehan, Tri@41(3-20)

On January 17, 2003, cardboard and sohd waste was deposited on Magic
Disposal's property outside its transfer station bullding Exh J-1, 929
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76

The outdoor deposft of cardboard and solid waste on Magic Disposal's property

.outside its transfer station buiding wviolated its SWF Permit Condition No 13.

Exh P-13, Feehan, Tri@41(21)-42(12)

On January 17, 2003, when DEP inspected it, Magic Disposal's air handler was
not turned on dunng cardboard processing operations Exh J-1, 1130.

Magic Disposals fallure to turn on its air handler during cardboard processing
operations on January 17, 2003, violated Magic Disposal's SWF Permit
Condition No 26 Exh P-13, Feehan, Tri@41(21)-42(13-20)

On January 17, 2003, when DEP inspected it, Magic Disposal did not use a
concrete barrier to separate s cardboard recycling area from its solid waste
area inside its transfer station bulding Exh J-1, 131

Magic Disposal's fallure to use a concrete barrer between the solid waste and
recyclable areas viotated SWF Permit Condition No 15¢ Exh P-13, Feehan,
Tr1@42(21)-43(7)

On January 17, 2003, ID Type 13 solid waste covered by snow (approx B8' high x
20' wide x 20" long) was deposited outside the transfer station building behind
the scale Exh P-13, Feehan, February 8, 2007

The deposit of ID Type 13 solild waste outsige the transfer station building,
behind the scale, violated Magic Disposal's SWF Permit Condition No 151, as
did the sohd waste and cardboard deposited outside its transfer station building

Magic Disposal received solid waste and recyclable matenal in the following
amounts (in excess of 125 tons) on the foliowing dates

a 12/3/02 140 29 tons
b 12/4/02 138 78 tons
c 12/05/02 130 47 tons
d 12/6/02 136 70 tons
e 12/9/02 147 89 tons
f 12/10/02 243 82 tons
g 12/11/02 155 75 tons
h 12/13/02 221 45 tons
! 12/17/02 159 35 tons

I 12/20/02 198 72 tons

18
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77

78

k 12/28/02 191 39 tons
I 1/3/03 166 1 tons

m 1/6/03 177 01 tons

n 1/8/03 165 01 tons

o  1/10/03 15062 tons
Exh J-2, {11

The receipt of solid waste and recyclable materials on the dates cited i the pnor
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-13 Feehan, February 8, 2007

As a result its inspection on January 17, 2003, DEP i1ssued a Notice of Viclation
to Magic Disposal citing violations of SWF Permit Conditions 4, 15f, 26, 15¢ and
13 See Exh P-14, Exh J-2, 12

March 7, 2003

79

BO

81

82

83

84

85

DEP Inspector Ron Feehan inspected Magic Disposal on March 7, 2003 Exh J-
2,713

On March 7, 2003, when DEP inspected 1t, Magic Disposal had allowed waste fo
be deposited beyond the confines of its transfer station building Exh J-1, §32

Magic Disposal's dumping of waste outside its transfer station building, as set
forth in Exh J-1 (1132) viciated Condition Nos 4, 13 and 15f of Magic Disposal's
SWF permit Exh J-2, §{14, Feehan, Tri@ 43 (8-18)

On March 7, 2003, when the Department inspected it, Magic Disposal did not
provide a movable bamer between its transfer station waste processing area and
its recychng area Exh J-1, {33

On March 7, 2003, Magic Disposal violated SWF Permit Condition No 15c when
it did not provide a movable barner between its transfer station waste processing
area and its recycling area Exh P-15, Feshan, Tri@43 (19)-44(4)

On March 7, 2003, when DEP nspected it, Magic Disposal was not operating its
transfer station ar handler while workers were processing matenal inside the
building Exh J-1, {34

On March 7, 2003, when Magic Disposal was not operating its transfer station air
handler while workers were processing matenal insde the building, Magic
Disposa: violated SWF Permit Condition No 26 Exh P-15, Feehan, Tr1@44 (5-
16)
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86.

87

88

89

90

91

92

83

94

On March 7, 2003, Magic Disposal loaded 1D Type 13 sokd waste from the yard,
outside of Magic Disposal's transfer station building, into a transfer traller Exh
P-15, Feehan, February 8, 2007

The outdoor deposit and then loading of ID Type 13 waste into a transfer trailer
violated Magic Disposal's SWF Permit Condition Nos 4, 13, and 15f Exh P-15,
Feehan, February 8, 2007

On March 7, 2003, Magic Disposal stored two trailers containing a mixture of
waste 1D Types 10 and 13 0 the area on the site plan designated for empty
containers Exh P-15, Feehan, February 8 2007

The storage of trailers containing solid waste in the area designated for empty
containers violated Magic Disposal's SWF Permit Condition Nos 4, 13 and 15f
Exh P-15, Feehan, February 8, 2007

On March 7, 2003, Magic Disposai deposited a pile of concrete on the ground
beyond its facility fence Exh P-15, Feehan, February 8, 2007

Depositing concrete on the ground outside its transfer station fence violated
Conditon Nos 4, 13 and 15f of Magic Disposal's SWF permit Exh P-15,
Feehan, February 8, 2007

From the evening of March 8, 2003 unti the moming of March 7, 2003, Magic
Disposal stored ID Type 13 waste overnight on its transfer station tipping floor
Exh P-15 (Magic had waste on its tipping floor even though it had not received
any waste as of the time of the inspection, there was approximately 160 cu yds
of cardboard.outside the.transfer station, Type 13 solid waste was being loaded
nto a truck outside the transfer station, "Waszen advised [Feehan] that he
was [catching] up on disposing of waste which had accumulated at the facility
as a result of recent snow .’, and 2/3rds of the tipping floor was covered with
waste, from the “bay next to the top loading ramp into the area where the
cardboard/paper processing activities occur ), Feehan, February 8, 2007

The overmght storage of solid waste on Magic Disposal's transfer station tipping
fioor violated Magic Disposal’'s SWF permit condition No 14 Exh P-15, Feehan,
February 8, 2007

Magic Disposal received solid waste and recyclable material in the following
amounts {in excess of 125 tons) on the following dates

a 2/13/03 149 44 tons
b 2/22/03 170 26 tons
c 2/24/03 135 24 tons

d 3/01/03 143 21 tons

Exh J-2, {15
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98

The receipt of sold waste and recyclable matenals on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-15, Feehan, February 8, 2007

On March 7, 2003, when the Department inspected it, Magic Disposal's transfer
station tipping floor drain was covered with waste Exh P-15, Feehan, February
8, 2007.

The covering of Magic Disposal's tipping floor drain violated Magic Disposal’s
SWF Permit Condition No 23 Exh P-15, Feshan, February 8, 2007

As a result of DEP's inspection on March 7, 2003, 1t issued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15¢,
15f, 23 and 26 See Exh P-16, Exh J-2, |16

May 16, 2003

29

100

101

102

103

104

105

106

DEP Inspector Ron Feehan inspected Magic Disposal on May 16, 2003. Exh J-
2 117

On May 16, 2003, when DEP inspected it, Magic Disposal was not using a
movable barrier to separate solid waste from recyclable matenials Exh J-1, (|35

On May 16, 2003, when Magrc Disposal was not using a movable barrer to
separate solid waste from recyclable matenals, it violated SWF Permit Condition
No 15¢ Exh P-17, Feehan, Tri@44{17)-45(2)

On May 186, 2003, Magic Disposal piled loose cardboard {approx 10' high x 40’
wide x 60" long or 888 cu yds) in the transfer station yard area outside the
transfer station bay where cardboard s sorted and baled Exh P-17, Feehan,
February 8, 2007

On May 16, 2003, Magic Disposal also dumped a large pile of mostly ID Type 13
and ID 13C solid waste (500 cu yds) in the yard area outside the transfer
station building Exh P-17, Feehan, February 8, 2007

On May 18, 2003, Magic Disposal had piled dirt mixed with wood, dirt mixed with
concrete, mattresses and tires outside of the paved/fenced area on its site plan
Exh P-17, Fechan, February 8, 2007

Magic Disposal's piling of loose cardboard and ID Type 13 and 13C solid waste
outside the transfer station building, and the dirt, wood, concrete, mattresses and
tires outside the pavedffenced area, violated Magic Disposal's SWF Permit
Approval Condition Nos 4, 13 and 15f Exh P-17, Feehan, February 8, 2007

Between the evening of May 15 and the morning of May 16, 2003, Magic
Disposal stored solid waste overnight on its transfer station tipping floor Exh P-
17 (500 cu yds of waste outside the transfer station, approx. 888 cu yds of
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108

109

110

11

112

113

cardboard outdoors, only one load of waste delivered that moming, “tipping floor
totally consumed with waste plled approximately 10' in height”, Wayne Douglas
explamned that “grappler equipment couid not use the tipping floor while the
concrete cured”), Feshan, February 8, 2007

The overnight storage of solid waste on Magic Disposal’s transfer station tipping
floor viclated Magic Disposal's SWF permit condition No 14 Exh P-17, Feehan,
February 8, 2007

Magic Disposal received the following amounts of solid waste and recyclable
material (In excess of 125 tons) on the following dates:

a May 5, 2003 - 283 21 tons

b May 6, 2003 - 147 87 tons
Exh J-2, 918

The receipt of solid waste and recyclable matenals on the dates cited in the pnor
paragraph, in excess of 125 tons, viclated Magic Disposal's SWF Condition No
13 Exh P-17, Feehan, February 8, 2007

On May 18, 2003, the tipping floor area was totally covered with waste piled
approximately 10' high and spilling outside into the yard area and covering the
drains at the entrance to the transfer station tipping floor Exh P-17, Feehan,
February 8, 2007

The covering of the drains violated Magic Disposal's SWF Permit Condition No
23 Exh P-17.Feehan, February 8, 2007

The waste spiling out from Inside the transfer station tipping floor violated Magic
Disposal's SWF Permit Condition Nos 4 and 15f Exh P- 17, Feehan, February
8. 2007

As a result of DEP’s inspection on May 18, 2003, it issued a Notice of Violation
to Magic Disposal for viclahons of SWF Permit Condition Nos 4, 13, 14, 15¢, 15f
and 23 See Exh P-18, Exh J-2, 19

July 22, 2003

114

115

1186

DEP Inspector Ron Feehan inspected Magic Disposal on July 22, 2003 Exh J-
2,720

On July 22, 2003. there was a pile of loose cardboard (approximately 12' high x
30' wide x 50' long or 600 cu, yds ) dumped in Magic Disposal's yard near the
scale house outside the transfer station building Exh P-19. Feehan, February
8, 2007

On July 22, 2003, just Magic Disposal's scale, a pile of solid waste 1D Types 13
and 13C (approximately 15' high x 40' wide x 150° long or 3000 cu yds ) was
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125

dumped in Magic Disposal’s yard outside its transfer station building Exh P-19
Feehan, February 8, 2007

The waste and cardboard dumped in Magic Disposal's yard outside tts transfer
station buillding violated Magic Disposal's SWF Permit Approval Condition Nos
4,13 & 15f Exh P-19, Feehan, February 8, 2007

On July 22, 2003, outside of Magic Disposal's fenced/paved area, Magic
Disposal had piles of.

a concrate slabs and smalier pieces mixed with dirt (approx €' high x 10’
wide x 60 iong),

o} wood, stumps, tree parts and dirt {approx 6" high x 10" wade x 40’ long).

c tires (approx 5' high x 10’ wide x 30 long), and

d Magic also had a full, tarped 100 cubic yard transfer, a full untarped 100
cubic yard transfer traller and another transfer trader containing sold
waste

Exh P-19, Feehan, February 8, 2007

The solid waste descnbed in the prior paragraph, stored outside of Magic
Disposal's fenced/paved area, violated Magic Disposal's SWF permit condition
Nos 4 and 15f Exh P-19, Feehan, February 8. 2007

On July 23, 2003, Magic Disposal had 12 bales of newspaper on the transfer
station floor, but no barrier was present separating solid waste from recycling
activities In the transfer station bullding Exh P-19, Feehan, February 8, 2007

The absence of a barner between solid waste and recycling actlivities violated
Magic Disposal's SWF Permt Condition 15¢ Exh P-19, Feehan, February 8,
2007

On July 22, 2003, Magic Disposal did not clean its transfer station tipping floor
Exh P-19, Feehan, February 8, 2007

Magic Disposal’s failure to clean its transfer station tipping floor violated its SWF
Permit Condition No 23 Exh P-19, Feehan, February 8, 2007

Between the evening of July 21 and the moming of July 22, 2003, Magic
Disposal stored solid waste overnight on its transfer station tipping floor Exh P-
18 (only 30 cu yds of waste delivered before inspection, 600 cu yds of
cardboard and 3000 cu yds of solid waste outside the transfer station building,
290 cu yds of waste indoors, “waste deposited outside the building blocked the
entrance to the tipping floor”) , Feehan, February 8, 2007

The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-18, Feehan, February 8,
2007
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Magic Disposal received the following amounts of solid waste and recyclable
matenal (In excess of 125 tons}) on the following dates:

a July 15, 2003 - 294 39 tons,
b July 17, 2003 - 432 10 tons,

¢ July 18, 2003 - 259 02 tons
Exh J-2, 921

The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal’'s SWF Condition No
13 Exh P-19, Feehan, February 8, 2007

As a result of DEP's inspection on July 22, 2003, it 1ssued a Notice of Violation to
Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15¢, 15f
and 23 See Exh P-20, Exh J-2, {22

September 9, 2003 *

129

130

131

132

133

134

On September 9, 2003, DEP Inspector Ron Feehan inspected Magic Disposal
Exh J-2, 123

On September 9, 2003, Magic Disposal failed to provide a movable barrier in its
transfer station bullding to separate solid waste activities from source separated
recyclable matenal activities Exh J-1, {|36

On September 9, 2003, when Magic Disposal was not using a movable bamer to
separate solid waste from recyclable materials, it violated SWF Permit Condition
No 15¢c Exh P-21, Feehan, Tri@45(3-14)

On September 9, 2003, a plle of loose cardboard was dumped outside the
transfer station building in a pile 10° high x 30' wide x §0' long (approx 555 cubic
yards). Magic Disposal workers were manually separated non-recyclable
materals from the pile of solid waste The cardboard was piled against bales of
sohd waste such as mixed plastic and paper Exhs P-21; Exhs P22A-22C
(pictures)

The removal of non-recyclable matenals from the pile of loose cardboard, on
September 9, 2003, violated Magic Disposal’'s SWF permit approval conditions 4
and 15f Exh P-21

On September 9, 2003, outside the transfer station buiding and bast Magic
Disposal's scale, Magic Disposal piled sold waste 1D Types 13 and 13C with the

*On March 22, 2007 the parties agreed fo use Ron Feehan's inspection reports ana Comphance
Evaluator Reporta as his drect lestimony for all violation cates from Sectember & 2003 through
December 8, 2004 DEP wil ‘rus be relymg on those ~aports as s ewidence of the occurrence of those
dates violators and the permr conditons which were vioiated by Magic’s conauct
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approximate dimensions of 12' hugh x 50' wade x 160’ lang (approx 3555 cubic
yards) Dunng DEP's inspection, vehicles delivered solid waste to Magic
Disposal which was placed on the pile referenced in the prior sentence and then
waste was taken from this pile and ptaced into solid waste vehicles for off-site
disposal Exh. J-2, 7124 See also, Exh P-22A, P-22E, P-22P & P-22Q (pictures)

135 The outdoor piling. dumping and loading of sclid waste referenced in the prior
sentence vioiated Conditions 4, 13 and 15f of Magic Disposal's SWF permit
Exh P-21

136 On September 9, 2003, outside of Magic Disposal's fenced/paved area, Magic
Disposal had piles of

a concrete slabs and smaller pieces mixed with dirt (approx 6' high x 10’
wide x 100' long),

wood, stumps, tree parts and dirt (approx 6' high x 10" wide x 50" long),
tires (approx 5' high x 10' wide x 30' long),

several mobile homes beyond repair (ID Type 13 sold was'e), and

Magic also had a full, unmarked self-contained compactor roll-off box and
one transfer trailler containing waste

oo

Exh J-2 925 See also Exhs P-22F to P-220 (pictures)

137 The sold waste described in the pror paragraph, stored outside of Magic
Disposal's fenced/paved area, violated Magic Disposal's SWF permit condition
Nos 4, 13 and 15f Exh J-2, 26

138 -Magic Disposal accepted the following amounts of solid waste and recyclable
matenal (in excess of 125 tons) on the following dates

a August 2, 2003 - 134 65 tons

b August 8, 2003 - 162 98 tons
c August 11, 2003 - 150 39 tons
d August 12 2003 - 410 10 tons
e August 14 2003 - 185 3 tons

f August 16, 2003 - 144 42 tons
g August 20, 2003 - 271 90 tons
h August 22, 2003 - 280 37 tons
I August 27, 2003 - 198 33 tons

] August 28, 2003 - 156 74 tons
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Exh J-2, 27

139

140

141

142

143

144

145

146

The receipt of solid waste and recyclable materials on the dates cited in the pnor
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-21

Between the evening of September 8, 2003 and the morning of September 9,
2003, Magic Disposal stored solid waste overnight on its transfer station tipping
floor Exh P-21 (Only 90 cu yds of waste dumped before mspection, 555 cu
yds of cardboard and 3555 cu yds of Types 13 and 13C dumped on the
pavement outside the transfer station, “waste deposited outside the bullding
blocked the entrance to the tipping fioor inside the building as well as the transfer
trailer loading area inside the bullding”) Exh P-22A, P-22P, P-22Q (pictures)

The overnight storage of solid waste on Magic Disposal’s transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-21

On September 8, 2003, a chain link fence which separated the approved paved
area for solid waste from the unpaved, unapproved area on Magic Disposal's
property was knocked down by scrap metal (as previously noted in the July 22,
2003 inspecton report, Exh P-19) Exh P-21, P-22F, P-221 (pictures).

The knocked-down chain hnk fence violated Magic Disposal's SWF Permit
Condition No 22 Exh P-21

Due to the failure by Magic Disposal to remove solid waste from its tipping fioor
on the evening of September 8, 2003, 1t falled to wash down its transfer station
tipping floor Exh P-21

The failure by Magic Disposal to wash down its transfer station tipping floor on
September 8, 2003 violated Magic Disposal's SWF Permit Condition No 23
Exh P-21

As a result of its inspection on September 9, 2003 DEP issued a Notice of
Violation to Magic Disposal for violations of SWF Perrmt Condition Nos 4, 13,
14, 15¢, 15f, 22 and 23 See Exh P-23, Exh J-2, 728

tober 9, 2003

147

148

148

DEP Inspector Ron Feehan inspected Magic Disposal on October 8, 2003 Exh
J-2, 729

On October 9, 2003, Magic Disposal was not using a movable barrier to separate
waste from recychng activities inside Magic Disposal's transfer station building
Exh J-1. 937

On October 9, 2003. when Magic Disposal was not using a movable baer to
separate solid waste from recyclable matenals, it violated SWF Permit Condition
No 15¢c Exh P-24, Feehan, Tr1@ 45(15-25)
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151

152

153.

154

155

156

167

On October 9, 2003, a pile of loose cardboard (approx 10' high x 40' wide x 40'
long or 592 cu yds ) was deposited outside Magic Disposal’s transfer station
building, and partially covered several bales of cardboard Exh. P-24, P-25B
(picture)

The pile of loose cardboard deposited outside Magic Disposal’'s transfer station
building violated Magic Disposai's SWF Permit Condition 4 and 15f Exh P-24

On October 9, 2003, past Magic Disposal’s scale and leading up to the entrance
to the transfer statron buillding a pile of ID Type 13 solid waste was deposited
outside of Magic Disposal's transfer station bulding Solid waste was being
added to this plle and some of the ple was being loaded, while outside to
transfer trallers Exh P-24. P-25B (pictures)

On October 9, 2003, Magic Disposal had deposited a new pile of waste ID Type
13/13C, from the Naval Air Force Base, (approx 12' high x 50' wide x 60’ long
1333 cu. yds ) outside its transfer station bulding Exh P-24, P-25A, P-25C
(picturas)

The outdoor storage and handling of waste set forth in the two prior paragraphs
violated Magic Disposal's SWF Permit Condition Nos 4, 13 and 15f Exh P-24

On October 8, 2003, outside of Magic Disposal's fenced/paved area, Magic
Disposal had piles of

concrete pieces mixed with dirt (approx 6' high x 10' wide x 100" long),
woad, stumps, tree parts and dirt (approx 8' high x 10° wide x 50' long),
tires (approx 5' high x 10" wide x 30' long),

11 house trailers in vanous stages of disrepaw, and

Magic also had a full, tarped 100 cubic yard transfer trailer and a 40 cu
yd roll off container with debnis in it

Exh P-24, P-25C, P-25D (pictures)

[( N« T 2 I =

The waste descrbed in the pnor paragraph violated Magic Disposal's SWF
Permit, Conditions 4, 13 and 15f Exh P-24

Magic Disposal accepted the following amounts of solid waste and recyclable
matenal (in excess of 125 tons) on the following dates

a September 4, 2003 - 132 77 tons-
b September 9, 2003 - 127 08 tons

c September 13, 2003 - 348 15 tons
d September 18, 2003 - 146 75 tons

e September 19, 2003 - 157 73 tons
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f September 23, 2003 - 394 54 tons

g September 26, 2003 - 187 47 tons
Exh J-2, 930

The receipt of solid waste and recyclable matenais on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-24

Between the evening of October 8, 2003 and the morning of October 9, 2003,
Magic Disposal stored solid waste ID Type 13/13C overnight on its transfer
station tipping floor, and this waste had been on the transfer station tipping floor
since the prior month's inspection Exh P-24 (only 140 cu yds of waste
delivered prior to Inspection, 592 ¢u yds of cardboard and at least 1333 cu yds
of waste were dumped outside the transfer station, "waste observed
inside the building appeared to be the same waste as observed In last
inspection”). P-25A-P25D (pictures)

The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-24

Due to the failure by Magic Disposal to remove solid waste from its tipping floor
on the evening of October 8, 2003, it also falled to wash down its transfer station
tipping floor Exh P-24

The failure by Magic Dssposal to wash down its transfer station tipping floor on
September B, 2003 violated Magic Disposal's SWF-Permit Condition No 23
Exh P-24

On October 9, 2003, Magic Disposal falled to maintain a chain link fence which
separated the approved paved area for solid waste from the unpaved,
unapproved area on its property Exh P-24

The knocked down chain link fence at Magic Disposal violated SWF Permit
Condition No 22 Exh P-24

As a result of its inspection on October 9, 2003, DEP issued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15c,
15f, 22 and 23 See Exh P-28

October 23, 2003

166

157

On October 23, 2003, DEP Inspectors Ron Feehan and Bob Harkin inspecied
Magic Disposal Exh J-2, §31

On October 23, 2003, sold waste was dumped outside the confines of Magic
Disposal's transfer station building Exh J-1. {138 See also Exhs P-61C to 61-F
(pictures)
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177

Magic Disposal violated SWF Permit Condition Nos 4, 13 and 15f when 1t
dumped solid waste outside the confines of its transfer station building on
October 23, 2003 Exh P-27, Feehan, Tr1@48(11-25)

On October 23, 2003, when DEP mspected 1t, Magic Disposal was not
maintaining a movable barrier in place to separate recycling and solid waste
activites Exh J-1, J39

On October 23, 2003, when Magic Disposal was not using a movable barrier to
separate solid waste from recyclable matenals, it violated SWF Permit Condition
No 15c Exh. P-27, Feehan, Tri@49(1-9)

On October 23, 2003, a pile of loose cardboard was deposited outside Magic
Disposal’s transfer station building and workers were pulling and sorting
cardboard from this pile and then the cardboard was taken inside its bullding to
be baled Exh P-27, Exh P-61A (picture).

The pile of loose cardboard outside Magic Disposal's transfer station building
violated Magic Disposal's SWF Permit Condition Nos 4 and 15f Exh P-27

On October 23, 2003, a chain ink fence which separated the approved paved
area for solid waste from the unpaved, unapproved area on Magic Disposal's
property was knocked down by scrap metal (as previcusly noted in the July 22,
2003 inspection report, Exh P-19) Exh P-27

The knocked-down chain link fence violated Magic Disposal's SWF Permit
Condition No 22 Exh P-27

On October 23, 2003, in the area outside of Magic Disposal's fenced/paved
area, Magic Disposal had piles of

a concrete pieces mixed with dirt (approx 6' high x 10" wide x 100’ long),
b wood, stumps, free parts and dirt (approx 6' high x 10" wide x §0' long),

and
c eleven house trailers in vanous stages of disrepair
Exh P-27

The waste described In the onor paragraph wiolated Magic Disposal's SWF
Permit, Condstions 4, 13 and 15f Exh P-27

Magic Disposal accepted the following amounts of sohd waste and recyclable
matenal {in excess of 125 tons) on the following dates

a October 10, 2003 - 311 8 tons
b October 11, 2003 - 168 36 tons

C October 17, 2003 - 211 33 tons
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d October 20, 2003 - 204 12 tons
Exh J-2, 132

The receipt of solid waste and recyclable matenals on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-27

Between the evening of October 22, 2003 and the morning of October 23, 2003,
Magic Disposal stored ID Type 13/13C solid waste overmight on its transfer
station tipping floor and the solid waste on the tipping floor was the same as was
on Magic Disposal's transfer station tipping floor at the October 8, 2003
inspection Exh P-27 ("Waszen also stated that some of the waste previously
stored in the building had been removed ), Exhs P-61E, P-61F

The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-27

Due to the failure by Magic Disposal to remove all solid waste from its tipping
floor on the evening of October 22, 2003, it also falled to wash down its transfer
station tipping floor Exh P-27

The faillure by Magic Disposal to wash down its transfer stabon tipping floor on
October 22, 2003 violated Magic Disposal's SWF Permit Condition No 23 Exh
P-27

As a result of its inspection on October 23, 2003, DEP issued a Notice of
Violation.to Magic-Disposal for violations of .SWF Rermit Condition Nos 4, 13,
14, 16¢, 15f, 22 and 23 See Exh P-28, Exh J-2, 733

January 8, 2004

184

185

186

187

188

On January 8, 2004, DEP Inspector Ron Feehan inspected Magic Disposal Exh
J-2, 134

On January 8, 2004, cardboard was deposited and loaded at Magic Disposal in
tralers outside the transfer station building Exh J-1, 140

On January 8, 2004, when cardboard was deposited and loaded at Magic
Disposal in trailers outside the transfer station building. it violated SWF Permit
Condition No 15f Exh P-29, Feehan, Tr'@49(10-25)

On January 8, 2004, solid waste was dumped outside Magic Disposal's transfer
station building :n an unapproved area Exh J-1, 141

The backlog of solid waste caused by the New Years holiday season violated
Magic Disposal s SWF Permit Condition 13 Exh J-2, 137

ac
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On January 8. 2004, when Magic Disposal deposited and loaded cardboard n
traiiers outside the transfer station building (Exh J-1. 140) and when solid waste
was dumped outside Magic Disposal's transfer station building in an unapproved
area (Exh J-1, f|41), Magic Disposa! violated its SWF Permit condition Nos 4
and 15f Exh J-2, 135, Feehan, Tr@50(5-15)

Due to a backup caused by the New Years holiday seascn, solid waste had been
deposited overnight between January 8, 2004 and January 9. 2004 on Magic
Disposal's transfer station tipping floor Exh. J-2, §36, 38

The overnight storage of solid waste on Magic Disposal’'s transfer station tipping
floor viotated Magic Disposal's SWF permit condition No 14 Exh P-29

On January 8, 2004, Magic Disposal loaded a 100 cu. yd transfer trailer with 1D
Type 13 waste ocutside the transfer station building doorway Exh P-29

The outdoor loading of a transfer traller with Type 13 solid waste violated Magic
Disposal's SWF Permit Condition No 15f Exh P-29

On January 8, 2004, n the area outside of Magic Disposal’s fenced/paved area,
Magic Disposal had piles of

a concrete pieces mixed with dirt (in a pile smaller than the prior pile
measuring approx 6' high x 10" wide x 100’ long). and

b four house trailers in various stages of disrepatr

Exh P-29

The waste described in the prior paragraph-violated Magic Disposal's SWF
Permit, Conditions 4, 13 and 15f Exh P-29

Magic Disposal accepted the following amounts of solid waste and recyclable
material (in excess of 125 tons) on the following dates

a December 10, 2003 - 140 52 tons .
b December 12, 2003 - 279 87 tons

o] December 19, 2003 - 170 29 tons
Exh J-2 139

The receipt of soiid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons violated Magic Disposal’'s SWF Condition No
13 Exh P-28

On January 8. 2004, Magic Disposal placed a 40 cu yd compactor box
containing bulky waste ({ID Type 13) and a 20 cu yd roll off partiaily filled wath
bulky waste (ID Type 13) in an area of its transfer station yard designated on its
site plan for storage of empty containers Exh P-29

H
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The storage of containers with solid waste in an area designated for storage of
empty containers violated Magic Disposal’'s SWF Permit Condition No. 4. Exh P-
29

On January 8, 2004, solid waste at Magic Disposal was deposited on top of the
transfer station fioor drain grates which obstructed those drains Exh P-29

The obstruction of the floor drains violated Magic Disposal's SWF Permit
Condition No 23. Exh P-29

As a result of its inspection on January 8, 2004 DEP i1ssued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15f, and
23 See Exh P-30, Exh J-2, 40

February 27, 2004

203

204

205

206

207

208

209

210

On February 27, 2004, DEP Inspector Ron Feehan inspected Magic Disposal
Exh J-2, 141

On February 27, 2004, Magic Disposal faled to use a movable barner to
separate solid waste activities frem recycling activittes inside tts transfer station
building Exh J-1, 1142

On February 27, 2004, Magic Disposal's fallure to use a movable barrer to
separate solid waste activities from recycling activities inside its transfer station
building violated SWF Permit Condition No 15¢ Exh P-31, Feehan, Tr@50(16)-
51(2)

On February 27, 2004, cardboard was deposited and sorted on Magic Disposal’s
property outside its transfer station building Exh J-1, 143

On February 27, 2004, when cardboard was deposited and sorted on Magic
Disposal's property outside its transfer station building that violated SWF Permit
Condition Nos 4 and 15f Exh P-31, Feehan, Tri@51(3-16)

On February 27, 2004, when DEP inspected it, Magic Disposal's transfer station
alr handler was not in use Exh J-1, {44

On February 27, 2004, when Magic Disposal's transfer station air handler was
not m use, it violated SWF Permit Condition No 26 Exh P-31, Feehan,
Tri@51(20)-52(4)

On February 27, 2004, past the scale. Magic Disposal had allowed a pile of bulky
wastes (approx 15" high x 45' long x 30' wide) such as construction and
demolition waste and furmture and other objects (solid waste 1D Types 13 &
13C) to be deposited in its outdoors yard, extending into the enirance of the
transfer station building Exh J-2, {42
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The outdoor deposit of C&D waste and furniture violated Magic Disposal's SWF
Permit Condition Nos 4, 13, and 15f Exh P-31.

On February 27, 2004, Magic Disposal placed a 30 cu yd roll-off container nt an
area of Magic's property designated on its site plan for empty containers This
roll-off contained bulky waste {iD Type 13) Exh P-31.

The storage of a container with soiid waste 1n an area designated for empty
containers violated Magic Disposal's SWF Permit Condition No 4 Exh P-31

On February 27, 2004, in the area outside of Magic Disposal's fenced/paved
area, Magic Disposal had piles of

a concrete pieces mixed with dirt (in a pile smalier than the prior pile
measuring approx 5' high x 10' wide x 50’ long),

b dirt mixed in with a few tree stumps, and
c a 100 cu yd transfer trailer filled with bulky waste
Exh P-31

The waste descnbed in the prior paragraph violated Magic Disposal's SWF
Permit, Conditions 4, 13 and 15f Exh P-31

On February 5, 2004, Magic Disposal received 139 79 tons of solid waste and
recyclable matenai Exh P-31

The receipt of solid waste and recyclable matenals on February 5, 2004 In
excess of 125 tons violated Magic Disposal's SWF Condition No 13 Exh P-31.

Between the evening of February 26, 2004 and the morning of February 27,
2004, Magic Disposal stored solid waste ovemight on its transfer station tipping
floor Exh P-31 (Only one 30 cu yd. load of solid waste was received before
Feehan's arnival, but 44 cu yds of cardboard and 77 cu yds of waste were
stored outside the transfer stakon buillding, but enough waste and cardboard was
on the tipping floor that it extended to cover the floor grates leading outdoors)

The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-31

On February 27, 2004, duning DEP's inspection, solid waste was deposited on
top of flcor drain grates on Magic Disposal’s transfer station tipping floor and that
solid waste clogged those drains Exh P-31

The obstruction of the floor drain grates violated Magic Disposal's SWF Permit
Condition No 23 Exh P-31

As a result of ts inspection on February 27, 2004, DEP issued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13,
14, 15¢c, 15f, 23 and 26 See Exh P-32, Exh J-2, {44
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March 31, 2004
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On March 31, 2004, DEP Inspector Ron Feehan inspected Magic Disoosal Exh
P-33

On March 31, 2004, Magic Disposal failed to utiize a movable bamer to separate
solid waste from recycling activities Exh J-1, §f 45

On March 31, 2004, when Magic Disposal failed to utiize a movabie barner to
separate solid waste from recycling activities, it violated SWF Permit Condition
No 15¢c Exh P-33 Feehan, Tri@52({5-13)

On March 31, 2004, cardboard was deposited on Magic Disposal's property
outside its transfer station buildng Exh J-1, 46, and the ple was
approximately 222 cu yds Exh P-33

On March 31, 2004, when Magic Disposal deposited cardboard outside its
transfer station building, Magic Disposal violated Conditions 4 and 15f of its SWF
Permit Feehan, Tri@ 66(10-20) This cardboard dumped outside was aiso
manually sorted by Magic Disposal workers and taken inside the transfer station
by a front end loader Exh P-33

On March 31, 2004, past the scale, Magic Disposal had deposited outside the
transfer station doors a pile of bulky wastes such as construction and demoltion
waste and furniture (ID Type 13/13C) and dry ID 10 waste such as plastic
(aporox 12' high x 50' long x 30' wide 400 cu, yds) Magic Disposal had
positioned equipment to load a transfer traller with this waste, outside of the
transfer station Exh P-33

The deposit and handing of solid waste outside the transfer station doors
violated Magic Disposal’'s SWF Permit Condition Nos 4, 13 and 15f Exh P-33

On March 31, 2004, i:n Magic Disposal's outside yard area designated for empty
container storage, Magic Disposal stored a 30 cu yd roll-off contaner with
mattresses, wood and plastic (ID Type 13), and a pi'e of aluminum (approx 5'
high x 12' wide x 10" fong) Exh P-33

The outdoar storage of waste and alummum n the area desighated for empty
containers viclated Magic Disposal's SWF Permit Condition No 4 Exh P-33

On March 31, 2004, in the area for empty containers, Magic Disposal stored a 30
cubic yard container with mattresses, wood and plastic and a pile of metal
salvage (approx 5'high x 12' wide x 10' long) Exh P-33

The pile of metal salvage and the 30 yd container with C&D waste violated
Magic Disposal's SWF Permit Condition No 4 Exh P-33

On March 31, 2004, in the area outside of Magic Disposal's fenced/paved area,
Mag:c Disposal had piles of

34




OAL DKT NO ESW 4763-05

235

236

237

238

238

240

241

242

concrete pieces mixed with dirt (approx 4 5' high x 5' wide x 40’ long),

dirt mixed m with debnis (3 piles),

tires (approximately 3' migh x 10 wide x 10' long),

a 100 cu yd transfer trailer full of ID Type 13 waste (tarped)

a 100 cu yd transfer traller half-filled with ID Type 10 & 13 waste
{untarped). and

f and one 100 cu yd transfer trailer fult of 1D Types 10 and 13 solid waste
Exh P-33

OO0

L

The waste descrnbed in the prior paragraph (and located outside of Magic
Disposal's fenced/paved area) violated Magic Disposal's SWF Permi,
Conditions 4 and 13 Exh P-33

Magic Disposal received solid waste and recyclable matenal at its fransfer station
in the following amounts (in excess of 125 tons) on the following dates

a March 4, 2004 147 68 tons,
b March 8, 2004 139 48 tons,
c March 15, 2004 165 11 tons,
d March 17, 2004 144 16 tons,
e March 24, 2004 127 50 tons,

f Marzh 28, 2004 143 71 tons,
Exh P-33

The receipt of solid waste and recyclable matenals on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13. Exh P-33

On March 31, 2004, Magic Disposal deposited solid waste on top of fioor drain
grates on its transfer station tipping floor which clogged its drans Exh P-33

The waste deposited on Magic Disposal's drain grates violated Magic Disposal's
SWF Permit Conditton No 23 Exh P-33

On March 31, 2004, when DEP was inspecting Magic Disposal, Magic Disposal
turned off its air handler while solid waste processing activities were oceurring In
the transfer station building Exh P-33

The turned off air handler violated Magic Disposal’'s SWF Permit Condition No
26 Exh P-33

Magic Disposal stored solid waste on its transfer statton tipping floor overnight
between the night of March 30, 2004 and the morning of March 31 2004 Exh
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P-33 (Only 30 cu yds of waste had arnved before Feehan's inspection but 222
cu yds of cardboard and 666 cu yds of waste were stored outside the transfer
station, with the solid waste extending “into the entrance to the tipping floor "
Waszen referred to the pile of waste outside the building as “Mount Magic'’
There were 222 cu feet of cardboard and 400 cu yds of waste on the tipping
floor during the inspection)

The overnight storage of solid waste by Magic Disposal on its transfer station
hipping floor viclated Condition 14 of Magic Disposal's SWF Permit Exh P-33

As a result of its inspaction on March 31, 2004, DEP i1ssued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condiion Nos 4, 13, 14, 15¢,
15f, 23 and 26 See Exh P-34

May 5 2004

245

246

247
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On May 5, 2004, DEP Inspector Ron Feehan inspected Magic Disposal Exh P-
35

On May 5, 2004, Magic Disposal faled to use a movable bamier to separate
recycling activities from sold waste operations Exh J-1. {47

On May 5, 2004, when Magic Disposal falled to use a movable bamer to
separate recychng activittes from solid waste operations, #t violated SWF Permut
Condition No 15¢ Exh P-35, Feehan, Tri@ 71(12-19)

On May 5, 2004, Magic Disposal failled to use its air handler while processing
cardboard at its baler Exh J-1, {48

On May 5, 2004. when Magic Disposal falled to use its ar handler while
processing cardboard at ifs baler, it violated SWF Permit Condition No 26 Exh
P-35, Feehan, Tr1@ 72(18-21) '

On May 5, 2004, a pile of cardboard (approx 10' high x 40' wide x 35' long, 518
cu yds ) was dumped outside of Magic Disposal’s transfer station bulding and
was bemng taken inside the transfer station building via a loader and placed in the
baler umt Exhs P-35, P-37

The outdoor dumping of cardboard by Magic Disposal and transfer of it indoors
violated Magic Disposal's SWF Permit Condition Nos 4 and 15f Exh P-35

On May 5, 2004, a Magic Disposal roll-off truck dumped cardboard onto the
ground outside of Magic Disposal's transfer station building (and onto the pile
referenced two paragraphs above) Exhs P-35, P-37

The outdoor dumping of cardboard violated Magic Disposal's SWF Permit
Condition Nos 4 and 15f Exh P-35
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On May 5, 2004, outdoors past the scale, Magic Disposal had a pile of ID Type
13 waste (C&D waste, furniture and mattresses) and dry ID 10 waste (eg
plastic, bagged waste) outside its transfer station buiding (approx 15 high x
120' long x 75' wide) which extended to the entrance of the transfer station
bulding Exhs P-35 P-37

The outdoor storage of ID Type 10 and 13 waste violated Magic Disposal's SWF
Permit Condition Nos 4, 13 and 15f Exh P-35

On May 5, 2004, near the pile referenced two paragraphs above, Magic Disposal
had a second pile of ID Type 13 waste (C&D waste furniture and mattresses)
and dry ID 10 waste (e g plastic bagged waste) outside is transfer station
building (approx 12' high x 35' long x 25 wide) Exhs P-35, P37

The outdoor storage of ID Type 10 and 13 waste viclated Magic Disposal's SWF
Permit Condition Nos 4, 13 and 15f Exh P-35

On May 5, 2004, in the area designated in Magic Disposal’s site plan for storage
of empty containers, Magic Disposal had 11 bales of soiled cardboard mixed with
bags of trash and a pile of aluminum (approx 6’ high x 25’ long x 10" wide) Exhs
P-35, P-37

The 11 bales of materials stored In the area designated for empty containers
viglated Magic Disposal's SWF Condwion Nos 4 and 15f Exh P-35

On May 5. 2004, in the area outside of Magic Disposal's fenced/paved area,
Magic Disposal had piles of

a small piie of concrete mixed with dirt,

dit mixed in with debnis (3 piles),

one house trailer,

tires (approximately 3' high x 10" wide x 10’ leng) and

a large pile of metal (20' tugh x 30' wide x 25' long) un the southwest
carner of the property, along Jefferson Avenue)

Exhs P-35, P-37

DQoow

The waste described in the pnor paragraph (and located outstde of Magic
Disposal's fenced/paved area) wiolated Magic Disposal's SWF Permt,
Conditions 4 and 13 Exh P-35

Magic Disposal received solid waste and recyciable matenal at its transfer station
in the following amounts (In excess of 125 tons) on the following dates

a Aprl 6, 2004 137 18 tons,

b April 12, 2004 135 26 tons,

¢ Apri 21, 2004 132 84 tons
Exh P-35, P-37
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The receipt of solid waste and recyclable matenals on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-35

Magic Disposal stored solid waste on its transfer station tipping floor overnight
between the night of May 4, 2004 and the morning of May 5, 2004 Exhs P-35
(140 cu yds of waste were delivered pnor to DEP s inspection, but 600 cu yds
of waste was inside the transfer staton The waste spanned the width of the
buiding 518 cu yds of cardboard and 5388 cu yds of waste - n 2 separate
plles — were dumped outside and not being loaded One pile of outside waste
extended into the entrance to the tipping fioor and blocked access to the transfer
station building 11 bales of solid waste were deposited outside), P37 (Magic
acknowledged the violations)

The ovemight storage of soiid waste by Magic Disposal on its transfer station
tipping floor violated Conditton 14 of Magic Disposal's SWF Permit Exh P-35

On May 5, 2004, solid waste was deposited on top of floor dramn grates on Magic
Disposal's transfer station tipping floor, which obstructed the drain grates Exhs
P-35, P-37

The waste deposited on Magic Disposal's drain grates violated Magic Disposal's
SWF Permit Condition No 23 Exh P-35

As a result of its inspection on May 5, 2004, DEP 1ssued a Notice of Violation to
Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15¢, 15f,
23 and 26 See Exh P-36

23 2004

On June 23, 2004, DEP Inspector Ron Feehan inspected Magic Disposal Exh
P-38

On June 23, 2004, transfer/dumping activity was conducted on Magic Disposal's
property outside the confines of it transfer station building Exh J-1, 428 See
also, Exhs P-39A-39G, 381, 39K,39L (pictures)

On June 23, 2004, when transfer/dumping activity was conducted on Magic
Disposal's property outside the confines of its transfer station building, Magic
Disposal violated SWF Permit Condition No 13 Exh P-38 , Feehan, Tr@
72(22)-73(7)

‘On June 23, 2004, when Magic Disposal engaged in transfer/dumping activity
outside the confines of its transfer station bullding (Exh J-1, 749), it violated
SWF Permit conditton Nos 4 and 15f Exh P-38

On June 23. 2004, Magic Disposa: failed to use a movable barner to separate
recycling activities from its sohd waste operations Exh J-1. 150
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On June 23, 2004, when Magic Disposal faled to use a movable barner to
separate recyclng activities from its soiid waste operations, it violated SWF
Permit Condition No 15c Exh P-38, Feehan, Tr1i@ 73(8-18)

On June 23, 2004, adjacent to the scale and cutside Magic Disposal's transfer
station buikding, Magic Disposal had a pile of ID Type 13 waste (C&D waste,
furniture and mattresses) mixed with dry ID 10 waste (e g plastic, bagged waste)
(approx 18' high x 50" wade x 85' long) Exhs P-38, P-39A, P-38D, P-36F, P-39I
(pictures)

On June 23, 2004, a second pile of similar waste was deposited outside Magic
Disposal's transfer station buikding (approx 18' high x 35' wide x 100" long)
Exhs P-38, P-39B-38F, P-39K (pictures)

The outdoor storage of two piles of ID Typa 10 and 13 waste violated Magic
Disposal's SWF Permit Condition Nos 4, 13 and 15f Exh P-38

On June 23, 2004, in the outdoors area designated in Magic Disposal’s site plan
for storage of empty containers and along a fence, Magic Disposal stored 7
bales of soiid waste Exhs P-38, P39L (pictures)

On June 23, 2004, 1n the outdoors area designated in Magic Disposal's site plan
for storage of empty containers and next to the 7 bales of solid cardboard, Magic
Disposal stored a small pile of metal Exhs P-38, P-39L (picture)

The 7 bales of waste and the small pile of metal stored in the area for storage of
empty containers violated Magic Disposal's SWF Condition Nos 4 and 15f Exh
P-38

On June 23, 2004, Magic Disposal stored approximately 22 bales of solid waste
outside its transfer station building between a wooden fence and bales of
cardboard Exhs P-38, P-39L (picture).

The outdoor storage of 22 bales of solid waste violated Magic Disposal's SWF
Permit Condtion Nos 4, 13 and 15f Exh P-38

On June 23, 2004, in the area past the fence and approved paved facility
footprint area, Magic Disposal stored

a small pile of concrete mixed with dirt,

a pile of dirt mixed in with debns,

a small pile of tires (approximately 3' high x 10° wide x 25' loeng), and
a pile of metal (8' high x 20" wide x 20' long) (near the outside fence In the
southwest cormer of the property. along Jeffersor Avenue) (which had
come from a job at the Ocean One site in Atlantic City)
Exhs P-38 P-38C, P-38B, P-39L {pictures)

oo
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The waste described in the prior paragraph (and located outside of Magic
Disposal's fenced/paved area) violated Magic Disposal's SWF Permit,
Conditions 4 and 13 Exh P-38

During DEP’s inspection on June 23. 2004, some of the metal located outside
the paved faciity footprint, along the fence in the southwest corner of Magic
Disposal, was being loaded mto a trailer from Central Jersey Wrecking Exh P-
38

The outdoor loading of metal into the Central Jersey Wrecking traler violated
Magic Disposal’'s SWF Permit Condition Nos 4 and 15f Exh P-38

On June 23, 2004, in the area past the fence and approved paved facility
footpnnt area, Magic Disposal had stored

a one 30 cu yd full, tarped roll-off container loaded with waste,
b one 100 cu yd loaded and tarped transfer trailer containing bulky waste
(iD Type 13), and

c a partially full, tarped 100 cu yd transfer trailer containing bulky waste (1D
Type 13)
Exhs P-38, P-38C (pictures)

The outdoor storage of waste in the roll-off container and transfer trallers
referenced in the prnior paragraph viclated Magic Disposal's SWF permit
condition Nos 4 and 13 Exh P-38

On May 3, 2004, Magic Disposal recewved 142 47 tons of solid waste and
recyclable material at ts transfer station Exh P-38

Tre receipt of solid waste and recyclable matenals on May 3, 2004, in excess of
125 tons, violated Magic Disposal's SWF Condition No 13 Exh P-38

Magic Disposal stored solid waste on its transfer station tipping fioor overnight
between the night of June 22, 2004 and the moming of June 23, 2004 £xhs P-

38 (“Waszen stated a letter was going to be sent to Supervisor Ferraro
detailing reasons why attempts to clean up the wastes at the transfer station
were unsuccessful® "Waszen stated he 1s beginning to try to ship out

stockpiled wastes to catch up® Only 60 cu yds of waste had been received
prior to DEP's inspection, but 88 cu yds of cardboard and 5186 cu yds of
waste were stored outside and 444 cu yds of cardboard and 22 cu yds of
waste were stored on the tpping floor There was aiso a 10' high pile of
commercial waste from the traller loading area to the next portion of the
building), P-39A, P-39C to P-39I, P-39K (pictures)

The overnight storage of soltd waste by Magic Disposal on its transfer station
tipping fioor viclated Condiion 14 of Magic Disposal's SWF Permit Exh P-38
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On June 23, 2004, sold waste and newspnnt was deposited on top of floor dran
grates on Magic Disposal's transfer station tipping floor (on the recycling side of
the buuding), which obstructed the dran grates Exhs P-38, P-39G, P-39K
(pictures)

The waste and newspnnt depcsited on Magic Disposal’'s drain grates violated
Magic Disposal's SWF Permit Condition No 23 Exh P-38

As a result of its nspection on June 23 2004, DEP 1ssued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15¢. 15f
and 23 See Exh P-40

July 30, 2004

296
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303

On July 30 2004, DEP Inspector Ron Feehan inspected Magic Disposal Exh P-
41

On July 30, 2004, Magic Disposal failed to use a moveable barner to separate
sohd waste operations from recycling activites Exh J-1, 151

On July 30, 2004, when Magic Disposal falled to use a moveable barrer to
separate solid waste operations from recyciing activities, it violated SWF Permit
Condition No 15c Exh P-41, Feehan, Tri@73(19)-74(4)

Or July 30, 2004 a pre of loose cardboard (approx 6' high x 4C° wide x 20 long,
177 cu yds ) was dumped outside Magic Disposal’s transfer station building
Workers at Magic Disposal were taking cardboard inside to be baled and the
workers were aiso sorting out the cardboard Exh P-41

The pile of loose cardboard deposited outside Magic Disposal’'s transfer station
building. and being prepared for baling, violated Magic Disposal’'s SWF Permit
Condition Nos 4 and 15f Exh P-41

On June 23, 2004, adjacent to the scale and outside Magic Disposal’s transfer
station butlding, Magic Disposal had a pile of ID Type 13 waste (C&D waste,
furniture and metal) mixed with dry ID 10 waste (e g plastic, soiled cardboard
and paper)(approx 12' high x 45' wide x 55' long) Magic disposal was using a
front end loader to load solid waste from this pie into a 100 cu yd transfer
traller Exh P-41

The pile of ID Type 13 and 10 sold wastes cutdoors at Magic Disposal, adjacent
to the scale. and the loading of it into a transfer trailer viofated Magic Disposal's
SWF Permit Condition Nos 4, 13 and 15f Exh P-41

On July 30, 2004, a second pile of waste similar to that referenced itwo
paragraphs above (approx 10' high x 20' wide x 40’ long) was deposited autside
Magic Disposa. s transfer station buliding Exk P-41
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The outdoor storage of this second pile of 1D Type 10 and 13 waste violated
Magic Disposal’'s SWF Permit Condition Nos 4, 13 and 15f Exh P-41

On June 30, 2004, outside of Magic Disposal's transfer staton, between the
wooden fence and bales of cardboard, Magic Disposal stored bales of solid
waste, to which Magic Disposal added additonal bales dunng the course of
DEP's inspection Exh P-41

The outdoor storage and depositing of bales of solid waste violated Magic
Disposal's SWF Permit Condition Nos 4, 13 and 15f Exn P-41

On July 30, 2004, in the area past the fence and approved paved faciity
footprint, Magic Disposal had stored

12 bales of waste,

crushed pallets,

box traifers, and

four 100 cu yd Magic Disposal transfer trailers loaded with bulky waste
Exh P-41 .

The waste descnbed in the prnor paragraph (and located outside of Magic
Disposal's fenced/paved area) violated Magic Disposal's SWF Permit,
Conditions 4 and 13 Exh P-41

cOoom

Magic Disposal stored soiid waste on its transfer station tipping floor overnight
between the night of July 29, 2004 and the morming of July 30 2004 Exh P-41
(No loads of waste arrived before DEP's inspection and no trailer were waiting to
be loaded, but only “some of the ID 13 from this section of the bullding has been
removed since my {ast inspection ™ 177 cu vds of cardboard and 1196 cu yds
of waste were dumped outside the transfer station )

The overnight storage of solid waste by Magic Disposal on its transfer station
tipping floor violated Condition 14 of Magic Disposal's SWF Permit Exh P-41

On July 30, 2004, solid waste clogged floor drain grates on Magic Disposal's
transfer station tipping floor, which obstructed the drains Exh P-41

The clogged drains at Magic Disposal violated its SWF Permit Condition No 23
Exh P-41

As a result of its inspection cn July 30, 2004. DEP 1ssued a Notice of Violation to
Magic Disposal for violations of SWF Permit Condition Nos 4, 13 14, 15¢, 15f
and 23 See Exh P42

September 15. 2004

314

On September 15, 2004, DEP conducted an inspection of Magic Disposal Exh
P-43
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On September 15, 2004, Magic Disposal did not have a moveable barner
present to separate recyclable materials from solid waste Exh J-1, 52

On September 15 2004, when Magic Disposal failed to use a moveable bamer
to separate sold waste operations from recychng activities, It viclated SWF
Permit Condition No 15¢ Exh P-43, Feehan, Tr1@74(5-15)

On September 15, 2004 n the area past the fence and approved paved facility
footprint, Magic Disposal stored a small pile of scrapings from waste mixed with
dirt scrapings Exh P-43

The waste described n the prior paragraph (and located outside of Magic
Disposal’s fenced/paved area) violated Magic Disposal's SWF Penmit Conditions
4 and 13 Exh P43

As a result of its inspection on September 15, 2004, DEP issued a Notice of
Violation to Magic Disposal for viclations of SWF Permit Condition Nos 4, 13
and 15¢ See Exh P-45

December 8, 2004

320

321

322
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On December 8, 2004, DEP Inspector Ron Feehar inspected Magic Disposal
Exh P-46

On December 8, 2004, Magic Disposal had a pile of waste (approx 7' high x 10'
wide x 25' long) on its transfer station tipping floor, which Steve Waszen sad had
been stored on the tipping floor since 5 00 pm the prior evening Exh P-46

The overnight slorage of solid waste on Magic Disposal’s transfer station lipping
floor viclated SWF Permit Condition No 14 Exh P-46

In hght of the overmght storage of waste on Magic Disposal's transfer station
tipping floor, Magic Disposal was not in a position to clean its tipping floor during
the 24 hour penod prior to the December 8, 2004 inspection Exh P-46

The faillure by Magic Disposal to clean its tipping floor viclated Magic Disposal's
SWF permit Condition 23 Exh P-46

On December 8, 2004, Magic Disposal's transfer station tipping floor drains ware
clogged with solid waste and hquids had ponded on the floor Exh P-46

The clogged drains on Magic Disposal's transfer station tpping floor violated
Magtc Disposal’'s SWF permit Condition 23 Exh P-46

On December 8, 2004, there was no moveable bamer separatng Magic
Disposal’s solid wasts from its recyclable operations Exh P-46
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The failure to have a barner separating Magic Disposal's sold waste and
recycing achvities violated Magic Disposal's SWF permit Condition 15¢ Exh P-
46

On December 8, 2004, Magic Disposal had mstalled a new baler in an addition to
its transfer station bullding without approval from DEP Exh P-46

The fallure by Magic Disposal to obtain DEP approval prior to installing a new
baler and constructing an addition to its building violated Magic Disposal's SWF
Permit Condition Nos 4 and 13 Exh P-46

As a result of its mspection on December 8, 2004, DEP issued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13,
14, 15c, and 23 See Exh P-47

Penalty Calcujation, Matnx & Base Penaities

DEP relied upon Sold Waste Bureau Chief Rai Belonzi to descnbe how Magic
Disposal's penalty was calculated Belonzi, Tr5@19(8)-20(2) Belonz reviewed
Feehan's inspection reports before determining a penalty and recommending the
issuance of the AO/NOCAPA to DEP's solid waste director at that tme,
Wolfgang Skacel Belonzi, Tro@17(15-25)

DEP calculated the penalty based on the 20 separate days of wiclations
cbserved during Feehan's inspections DEP assessed an aggregate penalty for
each of those 20 days Although the inspector found multiple violations on each
date of inspection, DEP put them all together as one daily violation for penalty
calculation purposes, Instead of assessing each violation singly and individually
Belonzi, Tr5@19(12)-20{2)

DEP had the discretion to penalize Magic for each separate permit violation,
including each separate date on which Magic received excess tonnage Belonzi,
Tr5@20{ 3-11), NJ A C 7 26-5 5(b), (c) and (e)

DEP reled on the penalty matrix at NJAC 7 26-5 5 to calculate the penatty
The penalty matrix 1s set up like a tic-tac-toe board to match up a violator's
conduct with the senousness of the violation Belonzi, Tr5@20(12) - 21(18)
DEP believed Magic's conduct was major and its violations were sernous, thus
requinng a $35,000 penalty under the penaity matrnix at NJAC 72855
Belonzi Tr5@23(23(8)-25(9) 90(14-21)

DFP did not assess the penalty as a “base” penalty pursuantto NJAC 7 26-
5 4, because base penalty violations are usually reserved for first ime offenders
with otherwise responsible track-records Belonzi, Tr5@120(7-25) Instead, the
matnix 1s used when a the penalty amount under NJA C 7 26-5 4 would be too
low to provide a deterrent
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Deterrence

In considering whether a penalty would have a deterrent effect, DEP tock Into
account

a the fact that Magic Disposal still operates in the solid waste business as a
hauler, Belonzi, Tr5@81(11)-82(14),

b Magic had a history of ignoring court orders and prior, fower penaities,
Belonz, Tr5@ 80(11-22),

c the small size of the solid waste industry and the need to send a message
to the Industry as a whole, Belonzi, Tr5s@78(20)-80(5), and

d The removal of any financial benefit to Magic Disposal from non-
comphance with its permit. such as recovering excess materals from soiid
waste loads and reducing the disposal cost of the remaming waste and
reducing the amount of waste that Magic had to pay Atlantic County for
waste never taken there Belonz, Tr5@86(4) - 88(4)

Waszen confimed that some of Magic's violations resulted from putting its
business interests first Waszen, Tr7@85(25), 201(22)-202(11)

Despite the denial of Magic Disposal's SWF permit renewal on January 27,
2005, Exh J-1, 16, Magic Disposal thereafter continued to operate and it took an
order by Supenor Court Judge Willam Todd on June 7. 2005 to shut Magic
down Exhs P-68, 68A

Penalty - Moderate Seriousness

DEP calculated Magic's penalty on the belief that Magic Disposal's violations
were moderately semous, which means a violation which

| Has caused or has the potential to cause substantial harm to hurnan health or
the environment, or

il Substantially deviates from the requirements of the Act or any rule
promulgated, any  permit. license or other operating authonty i1ssued pursuant
to the Act, substantial deviation shall include, but not be imited to, violations
which are in substantial contravention of the requirements or which substantially
impair or undermine the operation or intent of the requirement, [INJAC 7 26-

5 5(g)2]

DEP determined, for penalty calculations purposes, that Magic's violations had
the potental to cause substantial harm to human health or the environment and
substantially deviated from the requrements of Magic's permit  Belonz,
T-5@40(19-25), 41(14-22)

Magic was one of the worst trarsfer stations Feehan had ever inspected in his
25 years with DEP Feehan, June 5 2007, Exh P-68A.p 11
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Magrc's failure to use its arr pollutron control device duning operating hours had
the potertial for substantial harm to human health and the environmental by
falling to stop fugitive emissions or particulates from leaving the facility and being
deposited outdoors where they could be washed into an unpaved surface
Belonzt, Tro@47(2)-48(18)

Magic's failure to keep its drain unobstructed presented the potential to cause
substantial harm to human heaith or the environment because a clogged dramn
would allow for a ponding of water in the facility or water could be tracked on
vehicle tires out into the yard Then 1t could be washed onto unpaved surfaces or
tracked onto roadways Additonally. obstructed drains could result in the
development of a drinking supply for rats or other vectors Obstructed drains also
could result in nsk of sktp and fall conditions, thereby increasing heaith nsks to
workers' inside the facibty Belonzi Tr5@48(19) -49(2, 50(4)-51(2) }

Magic's failure to remove waste from the facility in a tmely manner posed a
significant fire threat because stockpiled immobile combustibles have a potential
for fire Balonai, Tr5@51(3)- 52(4) Waszen confirmed this when he explained
why Magic would not store waste from the Borgata Casine indoors Waszen,
Tr7@191(19) - 192(7), 196{4)-197(21

Magic's failure to clear or clean its floors every 24 hours, or to remove waste
from its transfer station overnight, had the potential for substantial hamm to
human health and the environmental because 1t could allow the harborage of
vectors or varmints, and fires can happen because of the residual bulld up of
heat depending on the type of matenal that 1s allowed to remain Belonz,
Tr5@51(25)-52(8)

Waste stored overmight or for multiple nights 1s a potential attractant, or food
source, for rats or other vectors Belonzi, Tro@ 52(5) - 55(24)

For penalty purposes DEP also took intc account Magic's substantal deviation
from its permit, both for each indwvidual viclation and collectively for each day’s
and all days’ repetitive violations Belonazi, Tro@ 56(10)-57(11), 77(16) - 78(11)

Permits are the cornerstone of the enforcement process Belonzi, Tr5@15(12-
18)

Magic substantially deviated from the clear requirement of Condition 26 of its
SWF permit by operating its arr control equpment while workers were
processing waste inside Belonzi, Tr5@ 57(12-25)

Magic substantially deviated from the clear requirement of Conditton 14 of s
permit by storing waste overnight, especially where this was repeated in almost
all 20 nspection, Belonzi, Tr3@ 58(1-24), and sometimes stored it for several
weeks in a row Ses e g, October 8 and 23, 2003 Inspection Reports (Exhs P-
24, P-27)
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Magic substantially deviated from the clear requirement of Condition 13 of its
permit by accepting more than 125 tons of schd waste and recyclables on about
63 different occasions, sometimes exceeding the requirement by multiples of two
or three Belonzi, Tr5@ 58(22) - 59(15) See eg . Exh J-2, 18, 11, 15, 21, 27,
30, 32, and 39 Moreover, when receiving excess solid waste and recyclables, a
substantia! deviation from the permt occurs because the operator veers into
areas of potential unsafe operation by exceeding the design parameters of the
structure Belonzi, Trd@59(16-25)

Magic substantially dewiated from the clear requirement of Condition23 of ts
permit by faiing to clean its tipping floor every night during the course of the
three years of inspections Belonzt, Trd@ 60(13) - 81(1) Ths deviation from the
permit requirements could also lead to the creation of leachate -- liquid leaking
from solid waste — which could be tracked into the building or inte the paved
yard or street Leachate could serve as a food source for rodents and the
leachate could also render the value of cardboard diminished or negated
Belonzi, Tr5@61(2-11)

Magic substantially deviated from the express requirements of Condiion 4, 13
and 15f of its permit by dumping and processing waste on the unpaved portions
of the transfer station property, hecause there were no environmental controis to
assess the effect of waste on the ground below, there was no air peliution control
system in place, no dust conirol sysiem or leachate control Belonz,
Tr5@61(12)-62{(21) Magic was supposed to handle solid waste inside the
station accarding to the site ptan Belonzi, Tr5@62(22)-(25)

Handling material in a locaton other than where the site plan allowed it
substantially and dwectly contravened Magics permit requirements, Nos 4 &
15f Belonzi, Tr5@ 63(1-8)

Magic substantially deviated from the requirements of Condition 4 and 15f of its
permit by dumping/processing recyclable matenals outside the transfer station
bullding Belonzi, Tr5@63(9-24) The respondent knew that its permit required it
to handie cardboard indoors Waszen, Tr7@125(15-19). Norman, Tr5@26(24)-
27(3) The necessary environ-mental controls were not in the yard and the yard
was not designed or intended for processing matenal or its stockpiing Belonzi.
Tr5@64(18)-65(a) Instead, the structure was designed for waste processing
inside and for the structure’s tioars to be cleaned every 24 hours Belonz,
Tr5@63(25)-64(7)

Magic substantially deviated from the express requirements of Condition 22 of its
permit by allowing a knocked down fence to remamn unrepaired or unreplaced
Belonzi, Tr6@ 65(10-19Y The dewration was substantia! because 1t changed
the basis on which the site plan was reviewed and the permit issued Belonz,
Tr5@565(20)-66(4)

Magic substantially deviated from the express requirements of Condition 26 of its
permit by allowing its to become obstructed, Beionzi. 1r5@ 67(2-21), because
the drains were present to remove waste water or hquid tracked in Obstructed
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drains allow the water to become entrained in {or soaked up by) the waste or the
recyclables process. thus increasing the weight of the solid waste and reducing
the value of recyclable matenal Once ertrained, it could also be tracked outside
the building onto a paved or unpaved surface where 1t could enter the ground
Belonz), Tré@67(22)-68(23)

Magtc substantially deviated from the express requirements of Condition 16 of its
permit by allowing unregistered solid waste vehicles on site, Belonz,
Tr5@68(24)-89(9), 73(4-10) because Magic’s permit only allowed registered
solid waste vehicles to deliver and deposit waste Belonz, Tr5@&74(17-75) (17)
A registration decal goes onto a vehicle or container before it 1s put into service
so DEP can differentiate what type of matenal 1s being transported Beionz,
Tr5@75(3-17)

If a vehicle I1s not ragistered or decaled, it hampers the DEP's ability to check on
them, since t lacks police powers The Department has to follow the truck to its
destination and only when It stops, ask the dnver for permission to see inside
The requirement is to know where containers are, what they are for, and then the
sites need to address how they handle those containers Belonzi, Tr5@ 75(18)-
76(8)

Magic substantially. and In fact completely, deviated from the express
requirements of Condition 15¢ of its permit by never having movable barrers to
separate solid waste from recyclable matenal Belonzi, Tr5@76(7-22) The
barner 1s necessary to separate relatively clean recyclables from reifatively dirty
waste Without the barner, waste becomes commingled with recyclables. thus
dminishing the value of recyclable matenal and DEP encourages the recycling
cf matenals, and the absence of this barner interferes with Magic’s ability to meet
the goal set by the DEP to recycle matenals, as opposed to landfill them
Belonzi, Tr5@76(23 }-77(15)

Penalty - Major Conduct

DEP determined, for penalty purposes, that Magic's conduct was “major,” which
is defined as "any intentional, deliberate, purposeful, knowing or willful act or
omission by the violator,” NJAC 7 26-55(h)1 Belonz, Tro@24(10-18) DEP
reached this conclusion based on the numerous NOVs 1ssued to Magic by
inspector Feehan, and numerous court orders or AO/NOCAPAS 1ssued to Magic
over the five years prior to the AO/NOCAPA, which Magie defied by virtue of its
continued permit viclations Tr5@ 24(17)- 25(9), 38(2-12)

DEP 1ssued a final order on June 17 2000 that Magic violated its permit
condihon hmeung its daily tonnage intake to a maximum of 125 tons/day durnng
October, Novembper and December 1999 and January and February 2000, and
ordered Magic to cease exceeding the tonnage limit set forth in the permit 1ssued
August 13, 1998 (1e the permit which 1s the subject of the current
AO/NOCAPA) Exhs P-53, P-54 Belonzi, Tro@26(24) - 27(16)
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On August 2, 2001, the Hon George Seltzer, PJ Ch, ordered Magic to
implement an effective rodent control program, ordered Magic not to leave solid
waste on s floor overnight, cease and desist stornng cardboard and wasle
materials in open pilleés around its facilities, and store recyclable materials and
wasle in accord with its parmit Exh P-55, Belonzi Tr5@27(18)--28(1), 30(20-
24)

On October 31, 2001, the Hon George Seltzer, PJ Ch, adopted as a final
Superior Court judgment the order in DEP's AO/NOCAPA SW-07257 (1e Exh
P-53), and ordered Magic Disposal and Steve Waszen to comply with alt
provisions of the Fmal Admimistrative Order entered n DEP Docket No
SW07257 He also entered a judgment for $78,000 for violations of the Solid
Waste Management Act Exh P-49, Belonzi, Tr5@ 31(17) - 32(10)

On January 23, 2002, just before Feehan's first inspection alleged in the current
AO/NOCAPA, the Hon George Seltzer, PJ Ch, 1ssued a Supenor Court order
to Magic Disposal, in relevant part, as follows

a Aur pollution control equipment within the transfer staton shall be kept n
good repair and fully cperable,

b Floor drain{s) and other components of the defendant's water poliution
control iImprovements shall be cleaned and restored to a fully operational
conditon

c An effective rodent control program shall be implemented,

d Cardboard, solid wastes and other piles of materials that have been

deposited or stockpied by the defendant around the faciity shall be
removed and disposed of In accordance with the Sold Waste
Management Act

e Acceotance, storage, handing and shipments of waste matenals and
recyclable matenals at the Ridge Avenue site shall be in accordance with
the Defendant's NJDEP Faciity Permit (which shall be deemed
tncorporated herein by reference)’

f The tipping floor shall be free of waste matenal at the end of each work
day and no sohd waste shall be allowed to remain on the tip floor of the
Defendant's facility overnight between the hours of 1000 pm and 7 00
am,

q Magic shall cease and desist storage or cardboard and other wastes In
open piles in and around 'ts facility

h Rodent conirol odor control, ar quality equipment and water quality
improvements, shall be maintained i full operation and effect

| In coming loads of waste matenals shall not be dumped on the grounds
around the transfer facity All incoming loads of wastes (regardless of
NJDEP Type of components) shall be dumped and processed withmn the
transfer station

J The faciity shall cease acceptance of wastes, and in-coming loads shall
be redirected to other faciites or disposal sites, at any time when the
amount of wastes and matenals on the site shall exceed the daly
permitted capacity
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Exh P-50. Belonzi, Tr5@35(10)-36(19)

On May 14, 2002, Magic Disposal agreed to a sefflement of another
AQO/NOCAPA (No SW-070005-SW) for payment of $79.000 in penalties
(assessed above) and another $20.000 in penaities, plus Magic agreed to
comply with its permit not accept waste in excess of its pemmitted capacity and
maintain floor drains Exh P-48, Belonzi, Tr5@34(7-14) This settlement/order
was entered while the v.olations which were the subject of the current
AO/NOCAPA were occurnng Belonzi, Tro@35(5-9)

On December 17, 2003 — about 2/3rds of the way through the time of the
violations In the current AQO/NOCAPA -- the Hon George Seltzer entered a fourth
order, imposing $280,000 in penaltes and ordenng that, “[phles of construction
and demolition debris, cardboard and other solid waste maternals that have been
stock piled upon the property shall be immediately removed” from Magic’s
property Exh P-56, Belonz), Tr5@ 36(22) - 37(9)

Duning the summer of 2004, while numerous violations in this case continued, on
July 27, 2004, the Hon George Seltzer issued a fifth Supenor Court order,
directing Magic Disposal, Inc. fo remove any and all solld waste materiais,
including but not hmited to cardboard, paper, demolition debns. junk vehicles and
other similar materials from the grounds surrounding the Defendant's Ridge
Avenue faciity He further restrained and enjoined Magic from dumping, storting
or otherwise processing solid wastes and recyclable matenals in open piles upon
the grounds surrounding the Magic’s Ridge Avenue facility Exh P-57, Belonzy
Tr5@37(10) - 38(1)

CONCLUSIONS OF LAW

In 1970, New Jersey's Legislature enacted the Solid Waste Management Act

(Act) NJS A 13 1E-1 et seq , based on the finding

that the collection. disposal and utilization of solild waste 1s a matter of
grave concern to all citizens and s an actiwvity thoroughly affected with the
public interest, that the health, safety and welfare of the people of this
State require efficient and reasonable sohd waste collection and disposal
service or efficient utihzation of such waste [NJSA 13 1E-2]

Pursuant to Act the Legislature requires sohd waste faciihes which seek to

operate a transfer station {o file a registration statement and an engineenng design
NJSA 13 1E-5 If approved, a person engaged In solid waste disposal shall then

comply wath ali conditions and requirements in its permt NJAC 726-2 11(b)3 A

80




OAL DKT NO ESW 4763-05

violation of a sohd waste regulation violates the Solid Waste Management Act NJS A
13 1E-9a

The Soiid Waste Management Act mandates the imposition of civil administrative
penalties whenever the Department finds a person has violated any of the Acts
provisions or any rule or regulation adopted or permit issued pursuant to the Act
NJSA 13 1E-9b, Rolins Envir_Services v_Weiner, 269 N J Super 161, 168 (App
v 1993), NJ DEP v _Lewss 215 NJ Super 564, 575 (App Div 1987) The Solid
Waste Management Act 1s a strict hability statute, regardless of intention to violate or

mens rea "Only the doing of the proscribed act need be shown * Lewis, supra, at 575
Penaltes are calculated pursuamtto NJAC 726-55

DISCUSSION

The findings of fact proposed by pettioner in connection with the underlying
violations and penalty are well supported by the testimony and documents in this
matter | found the testimony of withesses Ron Feehan, Tom Byrne, and Rai Belonzi to
be very credible

Mr Feehan 1s an expenenced DEP sold waste inspector of twenty-five years
and has conducted numerous mspecttons over and above those connected with this
matter He did not appear biased as generally asserted by respondent On the
contrary, Feehan was very evenhanded and, at times, appeared sensitive to some of
the arguments raised by respondent during cross examination His testimony was
based on his own recoliections together with contemporaneous notes made dunng
Inspectlons over the two year period Feehan established, to my satisfaction, that the
violations set forth m the findings of fact occurred

Rai Belonzi, Chief of the DEP s Bureau of Solid Waste and Enforcement, also
testified Belonz! worked for the DEP for approximately twenty-five years He testfied
in support of the $700,000 penalty Like Feehan Belonzi did not appear to portray any
significant bias against respondent He concluded that Magic's wiolations were
moderately senous He further concluded that Magic's conduct was major His
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conclusions were well supported by the testimony and documents in the record This
includes Magic's prior history, repeated violations and respondent's failure to take
corrective action over the two years in question

Many of the asserted infractions could have easily been conrected For example,
respondent could have easily controlled the tonnage received and hmited its daily solid
waste intake to the approved 125 tons, nstalled movable barners, or confined the
operations to the approved site plan footprint Respondent either ignored or
intentionally refused to comply with the numerous notices of violation related to these
and many other matters Respondent simply ignored the NJDEP Much of this case
could have been resolved or even avoaided mertely by demanstrating a willinghess to
comply But respondent choose the wrong path Respoandent's conduct, both here and
in related matters before the Superior Court, demonstrates a pattern of defiance rather
than cooperatton For these reasons alone | AGREE with the NJDEP s assessment

that the conduct was major

| AGREE with the assessment of moderate as the degree of seriousness
There were numerous violations covering two years While there was no actual serous
environmental event. the nsk of ore was ever present Piing excess tonnage
throughout the property and in the building made the entire property a fire hazard The
fallure to run the arr handler exposed the employees and the residents to unsafe arr
qualty These alone are examples of moderate, if not major violations

I did not find the testmony of Mr Waszen very persuasive He appeared
frustrated with the rules and regulations applicable to his operation His tone and
demeanor was that of someone who reected these mportant environmental
safeguards as unnecessary, excessive and unimportant Rather than comply with the
rules, he sought to avord them Busmess volume was his primary focus, rather than the
heaith, safety and welfare of the enviconment, his employees and newghbors This was
evident by his continuing acceptance of excess tonnage of SW, and his failure to do
simiple things like turn on the arr handler, cleanad the tipping floor, or install movable
barriers )
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This case, from the onset, was primanly about the penalty rather than the
underlying viclations See, Magic's opening statements at Tr1@14(22)-16(16), Magrc s
closing brief dated August 28, 2007 This i1s not to suggest that some of the violatrons
were not disputed But, it has been respondent’s position all along that the imposition
of any fines should be a base penalty only (minimum) 1 DISAGREE for a vanety of

reasons

Respondent's activities or violations spanned over twenty dates during a two
year period (February 6, 2004 through December 8, 2004) They increased in number,
rather than decreased, as time progressed Many of the violations are repeated
throughout this period The NJDEP could have imposed a penalty for each specific
violation rather than consolidating the multiple infractions that occurred on each day A
penalty of $35,000 has been imposed for twenty specific dates, totaling $700,000
There are well In excess of 100 specific violations occurring over the twenty days This
could have resulted in a penalty in the milions of dollars A penalty for each specific
violation on each given day, would not have been unreasonhable, gwen the

environmental risk and conduct involved

Magic's poor operation exposed the environment, ifs employees and the area
residents to potential rodent problems, odor, unsafe ar particulates and unmanaged
leachate to name fust a few Although there was no significant environmental event,
the purpose of the permit conditions and environmentat regulations are to be proactive,
so as to prevent such events Respondent’s atttude seemed to be indifferent to the
regulations or the conditions wn the permit This conduct exposed the site and
‘nelghborhood to added rnisks Notwithstanding the nsks, the NJDEP minimized the
penaity by only assering it on a daily basis rather than on a per violation basis Thus,
respondent’s argument that the penaity 1s unreasonable, excessive, or inequitable, 1s

without ment

Respondent also asserts the penalty inciudes a deterrence amount which is
unnecessary or excessive citing, NJDEP Hazardous Waste Compliance and
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Enforcement v_IGI, Inc , EHW 4441-02 Intial Decision (March 3, 2006), adopted in part
and rejected in pardt, Comm'r {(June 28, 20086}

<http Mawlbrary rutgers edu/oal/search himl> Respondent is already out of the sohd
waste transfer business and cannot reopen without the approval of the DEP In 1GL,
ALJ John Shuster observed the likellhood of a reoccurrence “i1s aimost nil as a resuit of
corrgctive actions taken by the violafor™ Jbid Judge Shuster recognized IGi's
mitigation efforts and reduced the deterrence part of the penalty accordingly In the
instant matter, Magic took no notable action to correct the violations during the two
years in question And, respondent still works in the solid waste industry as a hauler
Thus, the deterrence companent of the penaity remains n play because it works ta
deter Magic and others from engaging i similar behavior and encourages solid waste
operators or haulers to miigate once a violation has occurred

Respondent claimed to be a victim of a conspiracy between the Atlantic County
Utility Authority (ACUA) and the NJDEP The ACUA 1s, to some degree, a competitor of
respondent Respondent claimed that the NJDEP conspired with the ACUA to put if out
of business The record Is devoxd of any such proofs These claims or defenses were
merely a distraction from the underlying violations and hypothetical at best When a
violation occurred, respondent blamed someone eise rather than accept responsibility
and implement proper remediation

In sum, | CONCLUDE the NJDEP met its burden 1t was amply established by
the preponderance of credible evidence that at least one or more violations occurred on
each of the twenty dates indicated The NJDEP also established that the violations
were moderate and the conduct was major

ORDER

| ORDER that the deciston the NJDEP and penalty of $700,000 be AFFIRMED
The action fiie by respondent Magic Disposal 1s DISMISSED
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| hereby FILE my imitial decision with the COMMISSIONER OF THE
DEPARTMENT OF ENVIRONMENTAL PROTECTION for consideration

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF ENVIRONMENTAL PROTECTION, who
by law i1s authonzed to make a final decision in this matter If the Commissioner of the
Department of Environmental Protection does not adopt, modify or reject this decision
within forty-five days and unless such tme hmit 15 otherwise extended, this
recommended decision shall become a final decision In accordance with NJS A
52 14B-10

Within thirteen days from the date on which this recommended decision was
mailed to the parties, any party may file wrtten exceptions with the DIRECTOR,
OFFICE OF LEGAL AFFAIRS, DEPARTMENT OF ENVIRONMENTAL PROTECTION,
401 East State Street, 4th Floor, West Wing, PO Box 402, Trenton, New Jersey
08625-0402, marked "Attention Exceptions " A copy of any exceptions must be sent
to the judge and to the other parkes

October 11, 2007

DATE

Date Received at Agency
oct X

DATE

Isd

(A llin

W. TODD MILLER, ALJ

el 577

Mailed to Parties

g;(

OFFICE OF ADMINISTRATIVE LAW
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WITNESSES AND DOCUMENTS IN EVIDENCE

WITNESSES

For Petitioner
Ronald § Feehan

Thomas Byrne
Alber Ramund {Rai) Belonzi

For Respondent ”

Douglas Wayne Norman
Steve Waszen

EXHIBITS

For Petitioner

P-1  Magic Disposal Parmit for Solid Waste Transfer Station Facilty, June 7,
1996

P-2 As-Built Plan Permit Renewal, last update May 31, 2001

P-3 Lease Agreement between Steve Waszen, Magic Disposal (tenant) and
Mike Importico (landlord), dated August 3. 1895

P-4  Notice of Violation, February 6 2002

P-5 Compliance Evaluation Report, April 29, 2002

P-6 Notice of Viclation, Apnl 28 2002

P-7 Comphance Evaluation Report, June 10, 2002
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P-8
P-9

P-10
P-11
P12
P-13
P-14
P-15
P-16
P17
P-18
P-19
P-20
P-21
P-22
P-23
P-24
P-25
P-26
P-27
P-28
P-29
P-30
P-31
P-32
P-33
P-34
P-35
P-36
P37

P-38

Notice of Violation, June 10, 2002

Compliance Evaluation Report, Juiy 31, 2002

Notice of Violation, August 2, 2002

Inspection Report Narrative, September 18, 2002

Notice of Violation Sepiember 19, 2002

Comphance Evaluation Report, January 17 2003

Notice of Violation, January 21, 2003

Comphance Evaluation Report, March 7, 2003

Notice of Violation, from March 7, 2003 inspection
Compliance Evaluation Report, May 186, 2003

Notice of Violation, May 19, 2003

Compliance Evaluation Report, July 22, 2003

Notice of Violation, July 25, 2003

Inspection Report Narrative, September 9, 2003

(A through Q) Photographs, September ¢, 2003

Naot:ce of Violation, September 10, 2003

inspection Report Narrative October 9, 2003

(A through D) Photographs, October 9, 2003

Notice of Violation, October 14, 2003

Complance Evaiuation Report, Narrative, October 23, 2003
Notice of Violation, October 27, 2003

Compliance Evaiuation Report, Narrative, January 8, 2004
Notice of Violation, January 12, 2004

Compliance Evaluation Report, Narrative, February 27, 2004
Notice of Viciation, March 1, 2004

Comphance Evaluation Report, Narralive, March 31, 2004
Notice of Violation, Aprnl 13, 2004

Complance Evaluation Report, Narrative, May 5. 2004
Notice of Vioiation, May 7, 2004

Letier from David DeClement, Esquire to Ronald Feehan, NJDEP, dated
May 26, 2004, re May 10, 2004 NOV

Compliance Evaluation Report, Narrative June 23. 2004

—
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P-39
P-40
P41
P-42
P-43
P-44
P-45
P-48
P-47
P-48

P-51
P-52
P-53
P-54
P-55
P-56
P-57
P-58
P-59

P-60

P-61

(A through L) Photographs, June 23, 2004

Notice of Violation, June 24, 2004

Inspection Report Narrative, July 30, 2004

Notice of Violation, August 3, 2004

Compliance Evaluation Report, Narrative, September 15, 2004

(A through C) Photographs, September 15, 2004

Notice of Violation, September 16, 2004

Compliance Evaluation Report. December 8, 2004

Not.ce of Viclation, December 10, 2004

Consent Order, |/M/O NJOEP v Magic _Dispgsal and Steven Waszen,
dated May 14, 2004

Cover Letter and Order from Hon George L Seltzer, PJCh to Todd
Steadman, D A G and David DeClement, Esq , dated October 31, 2001
Case Management and Settlement Order, County of Atlantic v _Magic
Disposal, dated January 22, 2002

Administrative Order and Notice of Cwml Administrative Penalty
Assessment, February 4, 2005

Lexis printout of NJAC 726-55 Civii administrative penaity
determination

Administrative Order and Nohice of Cml Aominisiratve Penaity
Assessment, July 17 2000

Final Order — Administratve Order and Notice of Ciwil Administrative
Penaity Assessment, September 15, 2000

Order, County of Atlantic v_Magic Digposal, Inc, August 2, 2001

Order, County of Atlantic v_Magic Disposal, December 17, 2003

Order, County of Atlantic v_Magic Disposal, Inc , July 27, 2004
Supplement to Standard Solid Waste Application Form CP#1, 8/3/95
Magic Disposal Response to Notice of Deficiency, 1/30/96

Magic Disposal Response to DEP Comments to Minor Mod Application,
5/20/98

Magic Disposal Operaftions and Maintenance Manual Modifications,
Fourth Modification approved 10/2000
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For Respondent

None

J-1  Stipulation of Facts
J-2  Stpulation of Facts

he




BEFORE I'HE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO 35090

JP RAIL, INC
- LEASE AND OPERA [TON EXEMPTION -
NAT INDUSTRILS, INC

NEW JERSEY DEPARTMENT OF
FNVIRONMENTAL PROTECTION PFTITION
TO REVOKE EXEMPTION
OR IN THE ALTFRNATIVE TO STAY
EFFECTIVENESS OF EXEMPTION

Exhibit C
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State of New Jezsey

CKSON
ION 8. CORZINE DEPARTMENT OF ENVIRONMENTAL PROTECTION LSAP JA
Gosrmt COUNTY ENVIRONMERVTAL AND WASTE ENFORCEMENT f=mmaene
BUREAY OF SOLID w.\m COMPLIANCE AN ENPORCEMRNT
300 HORIZON CENTHR
2.0 80X «3?
' ‘TRENTON NJ 0M28.0407

Te (W07) 5044100

Fuou (809) 5582444
CERTIFIED MAIL/RRR

7005 1160 0000 3680 3387

Novembex 9, 2006

Mr Steven Wazen
MAGQGIC DISPOSAL INC
2520 Tremont Ave

Egg Haxbor, NY 08234

RE: NOTICE OF REVOCATION
MAGIC DISPOSAL INC
2520 Tromont Ave
Bgg Hatbor Twp, NI 08232

EA D #, PEAQSO004 - 135866
Deax Mr. Wazen,

EnnlnsulfotmoeupnnyonuNouce uwaonauomssueﬁbyiheDepmmentwﬂm‘k:me
provisions of the Solid Waste Management Act, NJ S A, 13.1E-1 et s8q,, snd/or the Sol:d Waste
Utility Control Act, N.J.8.A. 48:13A-1 ¢f geq.

The Department may be available to moet informally with the principals of the case to discuss the
enclosed enforcement action. Should such a meeting be requested and granted, be advised this does
not affect the thmo frame within which you may request ap administrative hearing mnder the
NOTICE OF RIGHT 70 A HEARING provision in the caclosed Notice of Revocation

Should you havs arry questions concerning the enclosed Notice of Revecation or wish to request an
inforroul meeting, pleass contact me at (609) 584-4180.

Sincerely,
A. Ramrvmd Belonzi, Chief
Bureau of Solid Wasta Coﬁxvl. e and Enforcement
Ce: Harlwy Williams, DAG u
Sukhdev Bhaila, Chief

L
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IN THE MATTER OF MAGIC DISPOSAL, 1
INC. AND STEVEN WASZEN, SR.

XA ID #: PEA050004 - 135866

REVOCATION OF CERTIFICATE OF PUBLIC CONVENIENCE AND

NECESSITY AND SOLID WASTE TRANSPORTER REGISTRATION OF 3
MAGIC DISPOSAL, INC., AND DEBARMENT OF STEVEN WASZEN SR. t
FROM SOLID WASTE AND RECYCLING INDUSTRY 3

The following DECISION and ORDER is issued pursuant to the authonty vestec m
the Commissioner of the Nuw Jersey Depurtment of Brrvironmental Protection ("the Department”,
"NFDEP", or "DEP") by NJS.A. 13:1D-1 et saq., the Solid Waste Management Act, N 1.8.A. 13.1E-
1 ef seq. ("SWMA™, aud the Solid Waste Utility Contral Act, NJ.S.A. 48:12A-1 et seq.
(“SWUCA™), aud duly delegated to the Director of County Environmental and Waste Enforcement

pursnant to N.J.S A 13:1B-4.

COUNTI
REV! CA C
AND NECESSITX

1. Magc Dispusal, Tnc. ("Mugic™) 13 a registered solid waste fransporter Licensed
sinee May 4, 1989 under the SWMA to wansport solid waste i1n New Jersoy, und with a certificate |
of public conventence and nocessity ("CPCN) issued March 30, 1990 pursuant to SWUCA. l
Magic's solid wasts registration mumber is 16512, and its CPCN mumber is SW1718  Steven :
Waszen, Sr. (“Waszen™) owns 97% of the equity of Magxc, and is its sole officer. Magic and ‘
‘Waszen are sometunes refetred to collectively herein as “Respondents”™.

2 Pursuant to NLAC. 7:26H-1.19 and N.J.A C. 7 26H-5.9(b), every udlity
engaged in solid waste collection and dlsposal must file on or before the due date established by the
Department an anmual report summanzing its ownership, financial condition, contractual
arrangements, sud operations for the preceding yeer, and a statement of incgme and eapenses for 8
calendar year peciod on forms prescribed ard farmushed by the Department. Failure to iile such
sum:al reports constituteg grounds for revocation of auy permut, hoense, or other operating suthority
19sued under the Solid Waste Utiity Control Act, NJS A, 48'13A-1 et seq. NJAC 7 26H-
5.15(f)1. Magic has not submstted amual reports to the Department for calenuar years 2002, 2003,
2004, and 2005,

3 Pursuant to NLAC. 7:26H-1.11, the Department may, upon notce, after
hearng, by order {n writing, revoke or suspend a Certificate of Publio Cunvemence and Necesaity
1850ed to any person eagaged in the solid waste collection or solid waste dhsposal Lusincss upon I
finding that such person faled to subntt the anzual fee as required by NJ.S.A 48 13A-7 4, and the

CE
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anmus] essessment as requized by N.J §.A. 48:2-62, on or before the deadlines esublfshedbythn
Department. Despite repeated dermands by the Department, Magic has fatled to submit the annual
fee and assessment for fiscal years 2004, 2005 and 2006.

CONCLUSION

Based on the foregoing, the Departmint hereby revokes Magic's Certificate of Public
Convenience and Necessity pursuant to N LAC. 7-26H-1 et seq

4.’The Department repeats the ellegations of Count { as if set forth herein at length.

A.  'IheEgg Harbor Township Transfer Station Viclations

5. On or about Jammary 25, 2005, the Departent issued a final decision
terminating Magic Disposal, fnc.’s pocoait and awthority to opecste & sohid waste facility trunsfer
station, facility ID# 131825 in Egg Harbor Township, Alantic County. A true copy of that final
decision is attached hereto as Attachment A. Those allegations are Incorporated herem as 1f sot forth
atleogth. Magic withdrew iis appeal of DEP's final decision revokmg its Transfer Station permt.

6. Tho Department issued an Admimstrative Order and Notice of Civil
Administrative Penslty Assessment ("AONOCAPA™) against Magic on Jenuary 28, 2005 seeking
$700,000 in penalties for numerons solid wasts violations committed by Magic at its Egg Harbor
Transfer Statlon. See in the Matter of Magic Disposal o, TS/MRF, 3043 Ridge Avemue, Egg
Hatbor Twp., NJ 08234, OAL Docket No. ESW 4763-05S, BA ID# PEA050001-131825. A true
copy of that AONOCAPA is attached here as Attachment B. The allegations sct forth theren are

hereby incorporated herein as if set forth at length.

7. In 2001, Atlantic County and fhe State of New Jersey each filed a vertSied
complaint against Magic for mproper management of its Egg Harbor Township Tranafer Stahon (the
“Transfer Station”). Each verified complaint sanght and obtained imjunctive relief to compel Magtc
to confonn to the requirements of 1ty permit and applieable trarsfer station regulations The matters

Waszen, Docket # ATL-C-121-01. True copies of the State’s venfied ovmplant, 2nd the County’s
verified complatot, are attached hereto as Attachments C and D respectively ‘The allegations m each
complaint arc incorpurated hereln a3 if set forth at leugth. In cach case the Coart found Magic
Disposal, Inc. in violation of its transfer siation permit, end the applicable transfer station

ey Ve
b v Mt b e o TS T T




ROV 27 2005 9:508% ™  W&3IC D,3FSAL i¥C vl i

8. On June 7, 2005, given Magic’s repeated non-compliance with its permit,
with the applicable wransfer station regulations, and with orders of the Court, Judge Willam T
1 the Aflantio County action 1ssued an Order to Magic to cease and desist operations at its transfer
station, including recycling activity,

S Inadditon, on June 28, Augnst 22 and October 12, 2005, Judge Todd 1ssued
orders denying Magio's request to teopen its ‘[ransfer Station for Class A recycling operations. The
August 22, 2005 order found that Magic's facility was not included in Atlantic County’s Solid Waste
Management Plan. Despits these orders, Magio subsequently engaged in Class A operations on at
least two occasions, February 17 and February 21, 2006,

B Mnullics Township Viglutions

10.  On or about August 15, 2003, and October 21, 2003, Frank J, Perona, Jr.,
transferred his interest in Block #10802, Lots #1 and 2 respectively, in the Township of Mullica (the
“Site’), to Waszen.

I1.  As part of Magic’s acquisition of the Site Magic agreed to assume
responsibility for a county tien that had been placed on the property when it was owned by Perona.
The amonut due under the lien totals $324,500. The lien has not been pard.

12, Onor about October, 2003, Magic, uder the direction of Waszen, engaged
in illegal dumping of construction and demolition debris upon 2 portion of the Site  Approxmately
30 cvmap truck loads of demolition debris was dumped vu the Site by Magic  Atlantic County filed
suit agaunst Steven Waszen, trading as Magic Dispogal, and others in the Mugicipal Court of Mullica
Township in a case captioned Couty of Atlanio et al v, Steven Waszen /s Magic Disposal et oL,
mstrament # 4004812. The lawsuit eventuated in a Consent Order dated December 16, 2003,
between Waszen, aud Mullica Township and Atlatic County, m which the Munitipal Court (Henry
G Broome, Jr., JM.C.) ordercd a cleanup of the Site. In the Consent Order the Court found that the
construction und demolition materials were dumped on the property, and that these matetials wers
disposed of at the dircction of defendant, Steven Waszen, Sr, overa period of approximately 49
deys. Further, Waszen plead gunity to count two of the County’s Complaint conceming violations
of N.LAC. 7-26.

13 The Consent Order assessed a penalty of $49,000 00, pending compliance by
Waszen 1o remediating the Site. The Consent Order provided that the peoalty could be reduced
based apon Waszen's complsance wath the Order. Because Waszen fafled to comply with the Order,
the penalty was not reduced.

14 On August 17, 2004, a Supplemental Consent Order wes entered dealng with
Waszen's fuilure to comply with the December 16, 2003, Conseet Order. Again the Court held the
penalty in abcyance pending the performance of Weszen and Magic. Agum, Waszen and Magic
tarled to remediate the Site.
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15 Thewfore, on Novemnber 3, 2004, yet another Supplemental Order was entered
again mandating remediation of the Stte and assessmg a penalty of $100 00 per day for each
additionaf day that the Sits remained waremediatad commencing October 19, 2004.

16. On Pebruary 1, 2005, the Court assessed a $15,000 penalty on Waszen for non-
compliance with its priot onders and yet agein ordering remediution of the Site.

17 On April 19, 2005, the Court assessed another penalty of $30,000 ont “".us;:m for
fhilare to comply with its Febraary 1, 2005 Order, and agein ordered remediation of the Site.

18. Whaszen end Magic otill failed to clean up the Site, At a hearing held on May 17,
2005, the Court found that Waszen had stll not complied with the Court’s prior Orders and assesved
additions] penalties of $184,000.

19. The Consent Order further provided that “no additional solld waste or recyclable
materials muy be brought to the property for storage, processing or other purposes by any party. Thus
Prohibition shall include materials dumped on the grovnd and materials stored in roll off contatners
from any other source or other property.” The Order also required that no fuxrfher activity, except for
cleamp activity, take place at the Site. Notwithstanding the terms of the Order, after its entry Magic
deawmdmudawoodedmmmmofSOﬂOsqumfeﬁmdmkpﬂedmckorgmvu} at the
Site.

8 re to al H

20.  Magic hasnot filed Foderal cotpotate mcome tax xetorns for 1999 and all years
subgequent thercto,

2l.  'Waszen has not filed Federal persopal tax retarns for 1999 and all years
subsequent thereto,

22, Magio has not filed State Corporation Business Tax retums for the years 2003,
2004, and 2005.

23,  Waszen hus aot filed Stule Gross Income Tax seturns for the years 2002, 2003,
2004, and 2005.

D.

dins X omey

24. A Federal tax lien heanng lien mumber FL-01860110 in the amount of
$343,097.85 was filed agmnst Magic on Tuly 29, 1999. The taxes remnain unpmd,

25.  AFederal tax Jien beating lien mumber FR-00890011 in *he amount of §98,215
was flled against Magic on September 22, 1997, The taxes remamn unpald.
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26. A Pederel tnx hen in the amouvnt of $67,409.75 was filed ag:ainst Magic
bearing lien nunber FR-02016205-2002 on Pebruary 2, 2002. The taxes remain unpaid.

27.  ATederal tax lien bearng len number FL-00067028-2005 m the amoumt of
$1,110,659.99 was filed against Magic an June 23, 2005, The taxes remain unpaid

28. A Federa] tax hea bearmg lien, mumber FL-00067029-2005 1 the amount uf
$24,308.14 was filed agamst Magic on June 23, 2005. The {axes remain uupaid

29. A Federal tax en besring lien mumber FL-00161831-2001 in the amount of ;
$376,063.07 was filed against Magic on March 2, 2001. Tho taxes remain vopaid.

30. Magic nwes the State of New Jersey, Department of Buvironmental Protecton,
a penalty of $9,851.00 on & judgment docketed against it on Augost 14, 2001. (DJ-00230258-2001).
The judgment remains vnpaid.

31. Waszen awes Atlantic County $324,500 for 2 county Hen assumed by Magic on £
Block 10802, Lots 1 and 2, Mullica Township, when that property was transferred o Waszen fro
Frank Perona. This fien was assumed on Jamary 24, 2003.

32.  Magic owes the Atlntic County Division of Public Health $15,000.00 on a
judgrment (J-135241-2005) obtamed against it by the County cutered on December 12, 2003 Magie
has not satisfied this judgment,

33.  Magic owes the Atlantic County Division of Public Health $20,815 00 on a
Judgment (7-135244-2005) obtzined agrinst it by the Ceunty and eqtered on Juge 1, 2005 Magpc has
not satisfied (his jadgment.

. 34, Magio owes the Atlantic Cyunty Depertment of Law a peaalty of $100,000 3
pursuat to & judgument (J-135254-2005) entered againat it on June 1, 2005, which remains unpad,

35  Magc owes the Cumberdsnd County Improvememt Authonty foos of
$255.279 22 purvuant to a judgement (J-143111-2005) entered against it on June 13, 2005, which
remamn unpaid.

36. Magic owes the County of Atlantic 8 pepalty of $250,000 pursuant to &
judgement (J-143111-2005) entered agamst it oa July 27, 2004, which remains uopaid.

37. Magic owes the Township of Egg Hasbor a penalty of $27 914 15 pursuant
to 2 judgement (J-002442-2004) entered aggingt It fn Augast, 2004, wiuch was enly recently, aad only
partizlly, paid. Magic is delinquont from September 2004 to present and owes 59,046 00 pivs
interest
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32 Msgic owes Far Burke Gambacosts and others $17,092.58 pursuant to a
jdgement entered agamst it on October 25, 2002, which 1t has only partially paid.

39. In an A-901 deposition beld April 13, 2006, Waszen stated that the judgments
owed to the County of Atlantic were resolved and had been waived. The judgments have not been
waived and these large penalty amounts bave not been resolved.

40, InﬂntdeposiﬁonWmalsomtedﬂm,mﬂlrespecthliﬁgﬁonmdmg
ownership of the Perona property, “there is no lis pendens.” This representation was fa]fe; there 1
alispmduzﬁomthe?maliﬁmﬁonononeofﬁwlouthul\{ag'isnuunphngtoseh.

E. Failare
4l.  Magic established an acconnt with the Cumberlend Countty Improvement
Authority (“CCIA™) 1 early 2000 to deposit waste st CCIA's landSi1l. Magic quickly dafeuited on
payoent of tippung fees to the CCIA. Magic wag therafire denied access to CCIA by wniten notice
dztedAugmtzl,ZOOO,nndtoﬂﬁsdateissElldeuiedam

42 On or about September 13, 2000, the CCIA sued Magic for unpaid foes and
Interest in Superior Court, Law Division, ta Cumbexiand Covaty (Docket # CUM-L-001033-R) in the
amount of $255,279.22.

43 A settlement was reached an Januzry 24, 2001 between Magic and CCIA
CCIA acoopted 2 proposal wherehy it would be paid in ful! the ourstanding book accownt balanss of

Judgment,

. MMMWM
or Lien:

44. On October 27, 2004, the Township of Egg Harbor 1ssusd Violation # 20040100
against Waszen for constructing e large Zatnge/storage/office bulding without a building permut or
other Township appruvaly. The peaslties thereunder as of June 2, 2006 totelled $169,740 znd
continue to incresse at $2000 per day. The time to appeal the viclation has expired.

45. On October 27, 2004, the Towastup of Bgg Harbor issued a scound Violation, #
20040101 agmnst Waszen for ignoring a stop work order, The penalties thereunder as of June 2,
zowwuﬂdsl;ss,ommdwnﬁmmmimmemmoowday. The time to appeal the violation
has expired
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Pursuant to NJS.A. 13 1E-133(a), N.JAC. 7:26-16.8(2), NJAC 72616 9(a)_(1)
and NJA.C. 7:26-3.2, Magic no Jonger exbibits sufficient, reliabibity, expertise,
competency and integnty 1o operate a sohd waste business in accordance with the
standards set forth under the Solid Waste Management Act and the Department's
regulations implementing the Act. ’

Pursuant to N.J.8.A. 13:1E-133(c), NLA.C. 7:26-16.9(a)]), N L.A.C. 7:26-16 3(d),
the Attorney General has determined that there is a reasopable susprcion to belicve
that Steven Waszen, Sr. does not possess & reputation for good character, honesty and
integuty.

Purgoamt to NJSA. 13:18-133(e), NLAC. 7:26-16.8(f) and NJLAC. 7:26-
16.9(a){(1), Steven Waszen, Sr. has pursued economic gain ia an occupational comtext
which is m violation of'the crimunal or civil policies of this State, and such pursuit has
created a reasonzble belief that the participation of Steven Waszan, Sr. in the solid
waste industry would be intmical to the policies of the Solid Waste Management Act

Pursuagt to NJ.S.A- 13:1B-128(b), NLAC. 7:26-16.7, and NLAC 7.26-16.8(),
Waszen fhiled to coopersie i an inquiry conducted by the Attomey General by fuilmg
to give credible, accmrate, respomsive, relisble and truthfhl answers to questions
regending material facts posed by the Attomey General, and by providing knowingly
false information which was untrue as to material facts.

Pursuant to N.LS.A, 13:1B-134(e) and N.JA.C. 7:26-16.9(2)1 and NJ A.C. 16.9(a)2,
the foregoing constitutes grounds for revoking the solid waste transporter registrabon
of Magic, end for debarring Waszen from the solid waste and recycling industry
WHEREFCRE, based upon the facts set forth herein, the solid waste transporter
registration of Magic Disposal, Inc. is hereby REVOKED. Any operating authonty
under which Magic has been operating wnder in the State of New Jersey is hereby
REVOKED. The Depatment further DEBARS Steven Waszen, Sr. from
paxticrpation in the solid waste and recycling industry from the date this detemmation
becomey final,

NOTICE OF RIGHT TO A HEARING

Pursuant to N.J,S.A, 52:14B-1 gt seq., and NJ.S.A, 13.1E-133 and 134, Respondents

are entitled to an administrative hearing on this Notics of Revocation of Cartificate of Pubhc
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Convenicnce and Necessity and Solid Wasto Transporter Registration and Debarment. Any heanng
request must bo delivered to the address referenced in lhe paragraphs below within thrty (30)
calendar days from rocerpt of this document,

Il  Application for an administrative hearing shall be mads to:

New Jersey Department of Environmental Protection
Qffice of Legal Affairs

ATTENTION; Adjudicatory Hearing Requests

401 Enst State Street, P.O. Box 402

Trenaton, New Jersey 08625-0402

with, copies to:

Sukhdev Bhalla, Bureau Cluef

Invision of County Bavironmental Waste Fnfurcement
Burcan of Solid end Hazerdous Waste Regulation

401 East State Strect, P. O. Box 422

Trentots, New Jersey 08625

A. Raimund Belonz, Chief

Division of County Environmentel Waste Exforceme:tt
Bureau of Solid Waste Comypliance and Enforcement
300 Hortzon Canter, P. O. Box 407

Trenton, New Jersey 05625

Harey A Williams, DAG

New Jersey Department of Law & Pubhic Safety
Division of Law

Hughes Justico Complex

P. Q0. Box 093, Trenton, New Jersey 08625-0093

I  Pursuantto N1S.A 52:14B-9(b) end N.J.AC. 1:1-6.1(b) Respondents shall m any
request for a hearing furnish NJDEP with the information contained 1o the attached HEARING
REQUEST CHEGELIST and shall comply with all conditions and nstructions thereof, in order for
the hearing request to be considered a valid request.

IV Falure to submit 2 timely hearing roquest will be deemed & waiver of respondents’
right to a heering, and will result 1n the final revocation of Magiv's Certificats of Public Conventenco
end Necassity and 1ts solid waste transporter registration, and debarment of Waszen from the selid
waste and recycling industries on the thirty-first day followmg receipt of this notice.
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DITION. VIS

V. This tevocation of rtg Certificate of Public Cons enience and Necesmty, and
solid westc transporter rogistranon, 15 binding on Magic, and any agenls, successors,
assigeees, any trustee in bankruptoy or other trustee, and ay receiver appomted pursuant to
any proceedmg in Jaw or equity.

VL  Notice is furthex given that violatlons other than those cited herein of any
statutes or regulstions may be cause for additional actions, either admmustrattve or yudicial

By issuing this Notice the Department does not waive its night to nsticute addstional
enforcement actons.

DATE; d
13/26 ﬁém.- et —




ADMINISTRATIVE HEARING REQUEST CHECKLIST AND
TRACKING FORM FOR ENFORCEMENT DOCUMEN [

i Fafareement Docurazat Being Arpealed
Magac Disposal, Inc

Adnentsrative Onder and Nouce of Crd Acuanistianve Penally Assessinzat
Tetle of Enforcenrenr Document

November 9, 2006
Tes 1mace [ate :-tf_l:':r-’;rc:.;erﬁnc;;eu; -D-:hcun-.cnt Muriber {(Fang)
1 Person Revpusimg Hear g
Steve Waszen, Owner David M DeClement, Esq
Name Name of Attorney, it applizabie
Magic Disposal, Inc
2521 Tremont Avenue 55 Simpson Ave, 'O Box 217
Egg Harhor Twp, NJ 08234 Pitman, NJ 08360
Adtlress Addiens o f-:'\:tomﬂ )
I Tleare In.lude *he [folowing Infotraron as Part of Your Requeat.
A The Jave tnr alieged violaor receved rhe eloreement decument neny con-esred
a A copy of the enforcement docement and o st of aft 15mes Being appealed,
o An wausston or demal of each of the fadings of Zict, or a sta.emenr of i Huten kusledge,
D “he detenses of eact cf rhe findings of fact i t.e enfoscement documen,,
B Infurmauon seppotbry; the cequest,
F An esumate of the pme requized 2o the heacrg,
G A reqaest, if nececsary, tor a barter tree heaurp iocating f22 paysicaliy cosabled pesous,
H A cleaz nidieaton of any willagress ‘o aegorate a seiement watn Jhe Deparmment poc_ (o *he
Department’s arccening cf rout hearag ruquest w 1he Gifice of - Admunsteanve L, o d
I 1 tus form, complered, signed and dated wita ull of 1ne wifcimaron hatea bove, meluding
ateachererts, to !VED
L OtSce of T opal 4 Frars RECE
ATIENTION JAdjdscatory o arn g Regaesa o 29 2006
Llepartmrent 0@ L nvecenmentad T'ro =cnon N
-] Ease S+e Se,eer, Dox 102 ENUIhQiidiENTM N
Irznton, New Jerzer JF625-402 ENFORC SECTIO
. 2 & ikhaev Bralla Bureau Cleef
[ son of Courty Fauiranmental Waste Cnfarcement
barean of Solid znd Harardo 12 ® irte Regn' v o

401 East Srate Siezer, PO Bax 422
Fr rwn, New Tersey (8625

3 A\ Ranund Bel ne. Cheer

Tvmee of Co oy Friveonseral Was-e Heforcemen:
3 row oFauld ind Warte Complaree .0 Fofresmeat
S0C Tiz meon o ter, PO Box 4C7

Teenren, New “errey 4 25




+ Harley A Willams, CAG
New Jereey Departent ot Law & Prolbc Rafety
Diasion of Law

Hughes Justice Comp ex, IO Box 093
Trenton, New Jersey 03623
v Sipratures

*Mig Novenue. 7R 20N

Date
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ADMINISTRATIVE HEARING REQUFST CHECKLIST AND
TRACKING FORM FOR ENFORCEMENT DOQCUMENTS

November 16, 2006
Attached
Aaswets to Piraings

COUNI'I

1 Admurtted

2 Dened

3 Demued as to falure to submet, the rematning section ¢s a legal conclusion lefe
%o the wer of fact

COUNT 11

Adm:*ted

Adnutied as to wsuance, derved as to any wrong domy;
Admited a: to 1ssuance, demed as to any wrong domy
Deried as o coments of Oruer

Deed

Admarted

Adnutted 15 to non zayment, denied as to 2 cuxrent obligaunon
12 Demed

= AD 00~ wn
= e

13 Peued
14 Dennd
15 Denied
16 Dented

7 Deried
i8 Dened
19 Demec
20 Derved
A Dented
22 Dened
23 Deed
24 Desued
5 Dewed
26 Dented
27 Dented
25 Dented
20 Dened
30 Densed
31 Dented
32 Dented
33 Demed
34 Lemed
35 Dened
36 Dened
LY) Demed
38 Dened
£V Denied
) Deried
4} Denged




o2 Dented

43 Den.ed
44 Demed
45 Dened
D While *ag sy have wialsted et soction of 8 taoskc r stanon pemit tnec

have never beea aileganons of environmental harm rer ass to humac bealth  Magic has never
recesved a violanon as to its hauling operations  Judge Todd did not decide that the faclity was nof
« sy A taulity  He requested 1 heanng and tae County aas always munraned it was w the Plai as
a4 Class .\ The tax len was 10 no way canscd by an act ot omssion of Waszen, he came fo the 'and
and rercediated the same Mi W issens actwons wete of 4 pablic benetit  The only £on comrphance
was due 10 copstra:nts out o fus conwol  All tax zeturns have been dled and all nuistaciag sums
ate either pazd of tn the process of pagments bewng made “[he same 18 true of all bens The mattecs
lefore Athinuc and Cumbetland Countes bave lso been resolved or are 1n the process of
resolunon  As to the matter, before the QAL, these are only allegapens wnd have not been
adpudecated  Cuncerning the Townshup of Egg Harbor, ne.ther Mr Wassen nor counsel 9 any

intormaation regarding “hese events

i The documerts to suppo:t Ttem D will be suppled under separate cover, they can
oot be nraduce wirhun the ame to answer

I Five (3) days
G N/A

H ‘Tke respodent 1 wiling o negorate




BETORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO 35090

JP RAIL, INC
— LEASE AND OPERATION EXEMPTION —
NAT INDUSTRIES, INC

NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION PETITION
10 REVOKE EXEMPTION
OR IN THE ALTERNATIVE TO S1AY
EFFECTIVI:INESS OF EXEMPI'ION

Exhibit D
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Date Issued
e ; NOTICE OF UNSAFE STRUCTURE ¥
' IDENTIFICATION
msn-m_ﬁz & o Ll "_ﬁ;!ﬂ Bk def L 3 . Quallicaton Code —
. {

Ownornfes. Y _RAIL__[C Agert

E] . ST Addrass

HiC,7PA 14|
T R —
0 AgentCantrictor — . -
OATE OF INGPECTIOR 7/l 7/’ 7 OATE CF THIS NOTIGE. /L/p{_/o 7
ACTION

Take NOTICE thxi as a reaull of the inspections conductad by this agenoy on on
thw abave propedy, an ungafs condeion has been found to exist purmant ta N J 8.A, 52270182 and NJAC 523-232

The bullling or structure, or periion thereof, deemed an ynsafe conition Is dasorbad as follows.

SEE ATrhAcdsr Lir7

You ars heraby ORDERED 1o
JAvacete 114 adove stncture by //1/313/0 7 .
[ ] Damolishihe above siructure by or coivect the above notsd ursafe

condiions by no later then .

Failura o comact tho unsals conditian of refisal to comyply with tivs ORDER will nesull:n th.s matier bung forwarded ko logal
counse! for prosscution and a=sessment of ponaibes up to $500 per week per violation  You must immediately declars 1o
the Censtruction Officiad, your accepiance or rejection of the terms of thes ORDER

Any building of siruciune veoutod pursuant to this ORDER shail not be reocuimiod urless and uml a certtficate of occupancy
Ts izsusd by the Conciruction Official,

Should you wlsh to centesr the valldity of the abovoraction in_ avcordvwith
N.J.A.C. 5.23-2.38, you may do so byyfiling within £1{teen {15) days [rom
the receipt of this notice a request for a hearing before an admrnristrativa
law judge by contacting:

Hearing Coocredinator
NMavision uf Codad and Standaxzds
PO Box EO02
Trenton, NJ 08625-0802

—m SEEEmE s W= W wemm

¥ yuu ave any q ming ploasecak: 60 7'#?_" 76 72
By Owamol , {m‘wm Dater '0!33!07
UGE Fadyemxy

JoN F DoToui




16 ¥ Frankim Blvd Pleatantwilic, NI 08232

The following code references are from (he Intenmnonn: Rulding Code 2000, NJ Bdigon
{IRCY and tte NI Uniform Constraction Code {SIAC 520

1 Suhimt three sets of signed andt sealed construition docurents for buildmg, fire,
plumbing and efecincal svsiemis NJAC 523-2 1S.

?  Provide ugned and sealed evidence irdicatiag appr.oval of required mspections as
refererced 13 NJAC 5 23-2 18

The following code references are from the Nattona] Elecmical Codle 2002

1 11026(A)
2 110 26D)
3 205N
4 5024(A)
5 240 20(D)
6 25050
7 250120
8 408 IE)
9 {10 1%A)
10 31425

Worlang space around clectneal equipment
Hlumnation remaved

Racewdy need for prounded conductor

Serate grawnden eoadueior need in service disconnect
Greundmy of separately denved system

Yenfy grounding electrode systsm

Equiptzent grounding conductor not imsielied

Back-fed brerker shall be secured -n placs

Close Lnused oponicgs

Covet need onbox
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Stute of New Ji

Department of Communty Atlairs Date ”_’_5_.‘_0_’7
Qiftce of Regulatory Affams

Poat Office Box 813

Tronton, New Jeesey-08625-0818

Ic the Mater of Southem Ralway Iaclity
(JF Ral, Inc, Owner)
16 Nueth Freokhn Boulevard
Block 268, Lat 3
Pleasontwille, Now Jersey 08232

ORDER
Complisnce Nuntber:
' OR-031-07

Please mke NOTICE thal the Department hag reviewed {he sbove referenced projact
pursuant lo NI S A. 52 27D-124k snd KN JA € 523-4.X)2 whuch in pertinent part read as

follows*

52:27D-124. Powers of the Commissioner

The comammissioner shall have all the puwera necessary or
cunvenient o effectuate the purposes of this act, including but
not houted to, the followmg powers 1w addition to 2l others granted
by thiz act

k. Tosupplaat or repiace the local enforeing agency for & spexi fic projoct, -

5:23-4.3 Municipal enforeing sgeneles-estshlishment
(f} Department intervention
2  [n uny case wheve it may find 1t necessary to do %0, the
Department muy sapplant or rplizce n local enforeing agency for a

specific project.




Please tnke NOTICF that the Department has detsnnuned that it 18 1n the public nrerest
for the Department to adminster and enfbree the provistons of the Uniform Constiuction Code "ﬂ

conncction wilk fns projecs.  The Department hereby assumes junsdiction uver said project
Purthes, it is horeby ORDERED that the City of Pleasantville turn over all plana,

correspondence and other such documents pertient ta trs project to the Lepartment of

Comm ity Atfurs
Any questions regerdmg this ORDER shali be direezed to the below listed individual-

John F Dotols

Office of Regulatary Affairs
Poxt Office Box 818

Trenton, New Jervey G8625-08i 8
Phone (609) 934-7672

Joseph V Donw, Jr.
Acting Commsnioner

By | ' {?‘7‘/1"44‘—"/
3 /

Supervin
Office of Regulatory Affaus




